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TOPICAL INDEX TO SUBJECT MATTER 


ABORTION 


The Human Life Bill, by Hon. Edward V. Martino 
A.J.S.C. (ret.) 2! 


, 


Mae ite ie aos lsvaystscaier sty ow site Awcniaine Mia ako. as 25 


ACCOUNTANTS 


An attorney at law of New Jersey whois also licensed as 
a certified public accountant cannot disclose that licensure 
on the letterhead of his/her law firm, but such extra-legal 
accomplishments can be considered a proper subject for 


‘advertisement. In re Ethics Opinion 447. Supreme Ct. 189 
ADEA 
Class Actions. Sussman v. Vornado, Inc. U.S.D.C. 250 


ADMINISTRATIVE LAW 


Office of Administrative Law Decisions approved for Pub- 
NECA SAR rN Rp eae ean ee 7 
Office of Administrative Law Decisions approved for Pub- 
FCO DES ee Ont et er ORC ane pater ee 
Office of Administrative Law Decisions approved for Pub- 
lication 189 
Immunity, appeals, torts. Curtiss-Wright Corp. v. Gen- 
eral Electric Co. U.S.D.C 250 
If clear and compelling reasons are present, waiver or 
relaxation of an administrative regulation should be per- 
missible to avoid a result that obviously does not achieve 
the purpose of the legislation; under the circumstances 
here, if an air cleaner for this severely asthmatic boy, who 
is on public assistance, cannot be covered by medicaid 
without a waiver of the regulations of the Division of Medi- 
cal Assistance, such a waiver is both permissible and jus- 
tifiable. Dougherty v. Dept. of Human Services. App. 
LTS RATE Sats see rear Ri Ay ne at an Ry eR 261 
Office of Administrative Law Decisions approved for Pub- 
lication 306 
Office of Administrative Law Decisions approved for Pub- 
lication 381 
Office of Administrative Law Decisions Approved for Pub- 
lication 477 


ADOPTION 


Since the illegitimate daughter of the intestate deceased 
was adopted by her stepfather in 1948, her status as an 
adoptee under N.J.S.A. 9:3-7 (which was amended in 1953) 
did not disentitle her to share in the estate of her natural 
father, and Trimble and Sharp (which antedated his death 
in 1977) established her right as an illegitimate child to 
inherit from either parent. In re Estate of Maislin. App. 
| EYL Ny Sater See Ses Pec re ACen nn SiN BR ae 477 


ADVERTISING 


Municipalities, ordinances, billboards. Metromedia Inc. 
vs. City of San Diego. U.S. Supreme Court........... 204 


ALCOHOLIC BEVERAGE CONTROL 


The mechanics of the new ABC regulation are, facially, 
substantially different from the cooperative price advertis- 
ing condemned in Heir v. Degnan, and the judicial hand 
must be stayed at this point; if the effect of N.J.A.C. 13:2- 
24.10(a)(7) in practice is to foster unlawful price fixing, 
relief may be sought in an appropriate proceeding directed 
towards that evil. N.J. Retail Liquor Stores Ass’n v. Deg- 
BAMINAE MEA ANO RMON i ctahs oon ia 5c oa cin sos tevsd Sissanatanal a a brace sitios 459 


ANTITRUST 


Antitrust Law in New Jersey After Law King, by Robert 
BPE OM ME cel sche cre ose cets ols aes cs oid Va ia avaislanbia oie eters estaba 1 

An Overview of the New Jersey Antitrust Act, by Lionel 
Be tal al BT) ape at Cs | rc 293 

Kiefer-Stewart abolished the defense of unclean hands 
in private antitrust actions; a private wrong by a potential 
plaintiff should not prevent that party, who may be the 
only party with standing to sue, from taking action, since a 
violation of the antitrust laws is a public wrong. Glasofer 
Motors v. Osterlund, Inc. App. Div. ....-............ ait 

The dealer’s conduct here in calling the truck and parts 
distributor to complain that plaintiff, an unauthorized 
dealer, was bidding for a city contract was not per se illegal 
and does not form a basis for finding a proscribed horizon- 
tal combination under the rule of reason. Glasofer Motors 
v. Osterlund, Inc. App. Div 5 | 


APPEALS 


Federated Dept. Stores, Inc. v. Moitie U.S. Supreme 
Court 5 
Civil Appeals Settlement Program To Begin This Fall. 65 
Directive Re: Civil Appeals Settlement Program ... 165 
Federal procedure, public employment, first amendment, 


retroactivity. Weaver v. Bowers. 3d Cir. ............. 431 
Education, handicapped, limitations of actions. Tokar- 
cik v. Forest Hills School District. 3d Cir. ........... 455 





ARBITRATION 


The existence of an undisclosed, substantial business 
relationship between a party-designated arbitrator in tri- 
partite arbitration and the party designating that arbitra- 
tor constitutes “evident partiality” under N.J.S.A. 2A-24- 
8(b), and is therefore grounds for vacating the award here, 
where an arbitrator was engaged in business dealings 
with and was owed substantial sums by the party that 
designated him. Barcon Assoc. Inc. v. Tri-County Asphalt 
CGE ae eRe id, Sass creed Sse sseralcasaieinrsaaih eee 1 

Should an arbitrator make full disclosure and the other 
party fail to object at that time, that party will be held to 
have waived any righi to object later to the designation of 
the arbitrator on the grounds so revealed. Barcon Assoc., 
Inc. v. Tri-County Asphalt Corp. Supreme Court....... 1 

When a relevant fact is not disclosed and the award is 
later challenged, the reviewing court may vacate the 
award if it concludes that the undisclosed fact would have 
been such as to lead a reasonable person to object to the 
designation of the arbitrator in question; there need not be 
evidence that the arbitrator was actually biased. Barcon 
Assoc. Inc. v. Tri-County Asphalt Corp. Supreme Ct. .. 1 

Every arbitrator, whether neutral or party-designated, is 
prospectively required to fully disclose to the parties possi- 
ble conflicts of interest prior to the commencement of arbi- 
tration proceedings, and also to inform the parties of any 
pertinent facts that may arise once proceedings have 
begun; this disclosure should reveal any relationship or 
transaction that he has had with the parties or their repre- 
sentatives, as well as any other fact that would suggest toa 
reasonable person that the arbitrator is interested in the 
outcome of the arbitration or that might reasonably sup- 
port an inference of partiality. Barcon Assoc. Inc. v. Tri- 
County Asphalt Corp. Supreme Court ................. 1 

An automobile policy cannot legally contain a provision 
limiting liability for personal injury protection benefits 
where the injured party has another source from which PIP 
benefits can be obtained; since the arbitrators did not fol- 
low the applicable law here, the award in favor of defend- 
ant will be vacated and judgement entered for plaintiff of 
50% of the PIP payments it has made on behalf of its 
insured, who was also covered under the policy issued by 
defendant. Selected Risks Ins. Co. v. Allstate Ins. Co. App. 
Ere teat a fore crate cal tere ins o/h or latotonG oper aah ial gig BRC 227 

Under the arbitration clause of the uninsured motorist 
endorsement here, the question of the existence of a “‘phan- 
tom” hit and run driver is not one for the court but (together 
with issues of negligence and damages) for the arbitrator to 
decide, since the arbitrable issue of the liability of a hit and 
run driver to the insured subsumes the subordinate issue 
of whether a hit and run driver existed; to the extent that 
GEICO v. Bovit conflicts with this holding it is overruled. 
Ohio Casualty Ins. Co. v. Benson. Supreme Court... . 245 

The court below misconceived the intent of N.J.S.A. 
34:13A-19 and -20 as mandating the immediate payment of 
the arbitrator’s award despite the employee representa- 
tive’s attempt to vacate it, and erred in ordering the munic- 
ipal defendant to pay eight per cent straight interest on the 
award. Elizabeth Police Superior Officers Ass’n. v. City of 
BAFOZ A AOI RIDIN ee se ocscas we ccarecs acecasrace ada ex aidory ees 451 


ARMED SERVICES 


Vietnam Era Veterans’ Readjustment Allowance Act of 
1974, employment relations. Monroe v. Standard Oil Co. 
COME Ctr vin ie onde see ns saiaite de ete es 116 

Discrimination, sex. Rostker, Director of Selective Ser- 
vice v. Goldberg. U.S. Supreme Ct. .................. 118 

Justiciability. Dillard v. Brown, U.S. Sec’y of Defense. 3d 
Are oes an vO GONE Pano vic oor Kee eee eee 195 


ATTORNEY-CLIENT PRIVILEGE 


The report prepared for plaintiff by its attorney about 
defendant, plaintiff's former employee, was no longer pro- 
tected by the attorney-client privilege after plaintiff and its 
attorney showed it to defendant’s former attorney for set- 
tlement purposes; a “Lawful contract” under Evid. R. 37 
means something other than defendant’s attorney’s agree- 
ment not to show it to any one, and the report is discover- 
able under R. 4:10-2. SICPA North America, Inc. v. Donaldson 
NR EN ERO EWU MENG oo 6 cc. gres ao: 08, sere, S56 a0) Sieahensueraieuesce 119 

The trial court erred when it ruled that the statement 
prepared by the corporation’s project engineer at the re- 
quest of its general counsel (concerning a fire and explo- 
sion at its chemical waste disposal plant in which people 
were killed and injured) was not protected from disclosure 
by the attorney-client privilege. Macey v. Rollins Environ- 
mental services App: Div. ......0.....0056se0casecseces 331 

This motion for discovery in the insured’s suit against 
his insurer for exposing him to liability in excess of the 
policy limits falls squarely within the exception in Evid. R. 
26 that bars the invocation of the attorney-client privilege 
by one client against another, and the insurer may not 
invoke the privilege to preclude pretrial disclosure of confi- 
dential communications between it and the attorney it se- 
lected to represent the insured. Longo v. American Policy- 
InGlders Ine Co. Taw DI scsi secne ccs ddencseces 525 


ATTORNEY GENERAL’S FORMAL OPINIONS 


No. 5-1981. Parole, sex offenders, sentencing. ...... 130 
No. 6-1981. Racing, telephone parimutuel wagering 319 


No. 7-1981. Casino tax revenues, dishonored 
MIVA ii Tre ee en hase saa dese e niliva we ssiaseitenwiinw'’ 454 
No. 8-1981. Local government, health benefits...... 502 





ATTORNEYS 


ABA Publishes Final Draft on Proposed Ethics 
Rules 25 

Order Re: Attorneys Ineligible to Practice In New 
DCCC! Se Se erie ee OPTS POET ETC E Core re 89 

In view of the radical change effected by In re Wilson, 
with its strict result of disbarment in misappropriation 
cases, it would be manifestly unfair to apply Wilson retro- 
actively; many of the mitigating factors that called for 
discipline less than disbarment prior to Wilson are present 
here, where respondent’s conduct predated Wilson, and 
respondent is suspended for two years. In re Paul T. Smock. 
UPNINONNCR@ CIN a a. ccaronrs decisis We cine vars aoe wie Ew owe anges 90 

There is no alternative to disbarment here, where re- 
spondent was convicted of charges arising from the arson 
bombing of his client’s heald spa; his name will be stricken 
from the roll. In re J. George Ivler. Supreme Ct....... 134 

There has been no dearth of candidates willing to sacri- 
fice appearances before state agencies in order to be a 
legislator; even if the effect of the Conflicts of Interest Law 
were to “chill” or repress the rights asserted here (to run for 
office, etc.), there is a constitutionally sufficient justifica- 
tion for their subordination to the public need to maintain 
the integrity of agency hearings. ..................4. 174 

One attorney, or members of one law firm, may not hold 
both the position of municipal prosecutor and the position 
of planning board attorney for the same municipality. 
In re Ethics Opinion 452. Supreme Ct................ 206 

An attorney at law of New Jersey who is also licensed as 
acertified public accountant cannot disclose that licensure 
on the letterhead of his/her law firm, but such extra-legal 
accomplishments can be considered a proper subject for 
advertisement. In re Ethics Opinion 447. Supreme 
Court 189 


Anattorney acting as the agent of an individual party to 
a lawsuit is not included in that class of persons subject to 
deposition on notice (and without compensation) since R. 
4:14-2 is not intended to apply outside the context of corpo- 
rations, etc.; R. 4:14-7(b) requires that the attorney who was 
deposed here as a potential fact witness be reimbursed for 
loss of pay and out-of-pocket expenses (but not for the fee 
charged by her attorney for attending the deposition). 
McDonough, Murray & Korn v. Breuninger. Cty. D. 
Oe EEK OC ON DAES wee eRe 227 


The presumption of undue influence created by a profes- 
sional conflict of interest on the part of an attorney, 
coupled with confidential relationships between a testator 
and the beneficiary as well as the attorney, must be rebut- 
ted by clear and convincing evidence, not by a preponder- 
ance of the evidence, and this matter is remanded for new 
findings of fact and legal conclusions based on an applica- 
tion of this burden of proof. Haynes v. First Nat’! State 
Bank of Ned Supreme Ct. o....c 5c ccs ce cvnaesesades 269 

Attorneys are not entitled to receive licenses as real est- 
ate brokers issued pursuant to the Real Estate Brokers and 
Salespersons Licensing Law simply because they have 
qualified to practice law in New Jersey; the purpose of 
N.J.S.A. 45:15-4 is to authorize attorneys, banks and other 
members of the exempt class to sell or rent real estate 
incidental to the normal practice of their professional or 
business. Spirito v. N.J. Real Estate Comm’n. App. 
De ee ee ee eee mere tere cree 346 

Attempted subornation of perjury is an inexcusable and 
reprehensible transgression; respondent’s actions project 
a public image of corruption of the judicial process and he 
is suspended from practice of law for three years. Louis A. 
RRC MGIIO Oc vic. ca diaiesdogcassemnterences 587 


ATTORNEYS’ FEES 


R. 4:42-9(a)(4) provides the exclusive authority for the 
allowance of counsel fees in foreclosure actions; defend- 
ant’s objection to the final judgment’s including the 20% 
counsel fee provided for in the mortgage is well taken. First 
People’s Nat’] Bank of N.J. v. Brown. Ch. Div. ....... 16 

Where, as here, one party forecloses more than one mort- 
gage and those mortgages secure multiple notes or bonds, 
the counsel fees provided for by R. 4:42-9(a)(4) are to be 
calculated on the aggregate amount due (not on each of the 
individual amounts, which would increase the fees). Nat’! 


Bank of N.2: v. Brown. Ch. Div: .. ....... csc cigs dewssass. 16 
Costs. Pearlstine v. United States & U.S. Postal Service: 
OMCs area rSers oc dk ae eid Nhe mate 72 


A rational basis exists for providing for attorneys’ fees 
in actions successfully brought by franchisees while not 
providing similar relief for franchisors. Westfield Centre 
SER CICE MG SURG os io no scosc.c ee nradinncn dice ates 135 

This action between formerly cohabiting parties based 
on an alleged express agreement by defendant to support 
plaintiff is not a matrimonial action within the definition 
of R. 4:75, and consequently there is no basis for allowing 
counsel fees pursuant to R. 4:42-9(a)(1)7 Crowe v. De Gioia. 
EIR ince caste sind Saeigsucsewanenadaeeeenne ys 138 

The burden of proof is on the fiduciary to establish to the 
satisfaction of the court that the services of another qual- 
ify for payment from the estate; on the face of it, it would 
seem that such common and unskilled functions as obtain- 
ing a death certificate, paying bills, etc. should have been 
performed by the administratrix but were, according to 
their affidavits, performed by counsel for whom a fee from 
the estate is sought here. Estate of Risica. App. 
RN eR Face re ots sti Gia ore aiaruis ee vin Hae WAR eee 260 

A request for admissions should not be used in an 
attempt to establish the ultimate fact in issue; upholding 
attorneys’ fees under R. 4:23-3 here, where defendant went 
beyond requests to admit underlying facts in an attempt to 
establish as admitted that plaintiff could prove no basis 
subvert the purpose of R. 4:42-9 and would permit applica- 
tions for fees in any case if the applicant carefully set the 
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ATTORNEY’S FEES—Continued 


stage by serving broad requests for admissions and then 
prevailed in the litigation. The Essex Bank v. Capital 
Besnunces (ore: Agd: Div. ...........5..-s0cccreceees BBE 

Defendant is not entitled to a fee under R. 4:58-3 since the 
rule obviously contemplates that a claimant may offer to 
take judgment in his favor, not a defendant. The Essex 
Bank v. Capital Resources Corp. App. Div. .......... 282 

Where the wife by virtue of her need seeks to compel the 
husband to pay counsel fees, the fee should not be fixed by 
simply taking (without critical examination of the nature 
and extent of the services) the total time assertedly 
expended by counsel and multiplying the hours by the 
charges (to whigh the husband never consented); defend- 
ant should be afforded a plenary hearing to challenge 
various items in the affidavit of services here (and coun- 
sel’s many conferences with plaintiff should be scrutinized 
most carefully). Mayer v. Mayer. App. Div........... 316 

Labor Law. Jaden Electric, A Div. of the Fairfield Co. v. 
Int] Brotherhood of Electrical Workers. U.S.D.C..... 422 


AUTOMOBILES 


Truth In Lending Act, insurance, security interests. 
Anderson Bros. Ford v. Valencia. U.S. Supreme Ct. ... 54 


BANKRUPTCY 


Here, where defendant wife purchased plaintiff hus- 
band’s interest in the marital home from his trustee in 
bankruptcy after the divorce complaint was filed, plaintiff 
is not entitled to equitable distribution of the realty. Lee v. 
Jy CO eee er hn ae 349 

Railroads, secured transactions, priorities, jurisdiction. 
In the Matter of The Lehigh and New England Railway 
LO RON cit ask ob acususccac oho ceeaeaee 361 


BANKS 


Affirmed substantially for the reasons expressed in the 
opinion reported at 176 N.J. Super. Brighton, Inc. v. Colon- 
ial First Nat’] Bank. Supreme Ct. .................... 74 

Payment on a missing endorsement is equivalent to 
payment on a forged endorsement, and therefore is a 
common-law conversion. Humberto Decorators, Inc. v. 


Plaza National Bank. App. Div...................... 396 
BAR ASSOCIATIONS 
State Bar Mid-Year Meeting Highlights. .......... 565 


BAR EXAMS 


Bar Admissions Committee Approves Final Report. 41 
July Bar Examination 165 
Supreme Court Revises Bar Admission Require- 
ME svn buk ins eek hae hicd kba ORs SELES ES Keke See eSES 269 
Successful Bar Candidates 525 
Procedures for Grading New Jersey Bar Examina- 
NS ee ee ey ree ie ee en 589 


BEACHES 


In light of the statewide policy of encouraging recrea- 
tional use of dry sand beach areas, the ordinance here that 
zones vacant land along the Atlantic Ocean for single- 
family residential use only is invalid to the extent that it 
prevents the owners of undeveloped oceanfront lots from 
using the dry sand beach areas of their property primarily 
for recreational purposes; this does not mean that the 
township may not, through more precisely drawn zoning 
or other regulations, achieve its valid objectives of avoid- 
ing unnecessarily disruptive behavior, overcrowding and 
littering, or of protecting environmentally fragile ocean 
front property. Lusardi v. Curtis Point Property Owners 
TAS RON Eos cre UE ea ae 65 


BIDDING 


Assuming that the error here (of including with the bid 
data that was outdated by one month) was inadvertent 
and not made in bad faith, and that the current data, 
promptly furnished to correct the error, did not substan- 
tially alter the contractor’s ability to perform, there would 
be no prejudice to the Department of Transportation or to 
other bidders if the timeliness of submitting the updated 
data is waived; the Commissioner has the authority to 
waive the deviation in this case and the matter is remanded 
for him to determine whether it is in the public interest to 
do so. In re Route 280. App. Div....................5- 178 

Intentional deviation from the specifications of a public 
contract is sufficient to premise a determination of the 
absence of moral integrity and to justify a disqualification. 
Suburban Restoration Co., Inc. v. Jersey City Housing. 
UN Cer cch ere ee bcgS oe eos Seckwene hicekss CeRONe 181 


BRIBERY 


Where bribery and misconduct in public office charges 
are based on the same factual allegations, an acquittal on 
the bribery charge does not necessarily impugn the valid- 
ity of a quilty verdict on the misconduct charge, and the 
trial judge erred here in granting a judgment of acquittal 
n.o.v. State v. Peterson. App. Div.................... 594 


BURDENS 


The presumption of undue influence created by a profes- 
sional conflict of interest on the part of an attorney, 
coupled with confidential relationships between a testator 
and the beneficiary as well as the attorney, must be rebut- 
ted by clear and convincing evidence, not by a preponder- 
ance of the evidence, and this matter is remanded for new 
findings of fact and legal conclusions based on an applica- 
tion ef this burden of proof. Haynes v. First Nat’! State 
Bank of N.J. Supreme Ct.....................0.0000- 269 

N.J.S.A. 2C:39-3(e), which prohibits the possession of 
certain weapons that are dangerous per se “without any 
explainable lawful purpose” is not unconstitutionally 
vague and does not shift the burden of proof of the 
defendant—rather, it properly places on him the burden of 





going forward with evidence peculiarly within his know1- 
edge and allows him the opportunity to explain that he did 
not possess the instrument as a weapon; if the court deter- 
mines that the proffered purpose is lawful, it will instruct 
the jury that, if they believe the explanation, the verdict 
should be “not guilty.” State v. Dunlap. Law Div. ... 518 

To deny expungement, the prosecutor must establish by 
a preponderance of the evidence facts from which the court 
can conclude that the criteria of N.J.S.A. 2C:52-146 have 
been met; since denial of expungement where there has 
been an acquital would constitute an unusual exercise of 
judicial power, the facts established should clearly con- 
vince the court that the need for the availability of the 
records outweighs the desirable effects of expungement. 
[LE WRUNG SIRW ADIN. coco oboe ts abunsssveenece’s 534 

The prosecutor has established by a preponderance of 
the evidence here that petitioner, who was acquitted of the 
charge of pointing a firearm at an infant, is mentally ill, 
but the argument that the record of this prosecution should 
be available to other law enforcement personnel with 
whom petitioner (who had been a police officer and might 
seek such employment again) may become involved in the 
future is not persuasive; the expungementis granted. State 
v. R.E.C. Law Div. ...... UOTE Oe ae ek we ee sete Sab Me ts 534 


BUSES 


The part of the fee the municipality imposed on charter 
buses and special operations buses entering Atlantic City 
that does not constitute a parking charge (and cannot 
represent the expense of issuing a license because a munic- 
ipality is precluded from resubmitting the bus companies 
to licensure) is a proscribed “franchise tax” in contraven- 
tion of N.J.S.A. 48:4-14.1; the part that represents parking 
charges is permissible only if plaintiffs elect to use the 
municipal terminal. Trailways, Inc. v. Atlantic City. Law 
POIs ren eae bs Ries Shas Neb apse SARL eRe 182 


CASINOS 


Since there has been genuine uncertainty as to the 
applicability to municipal court judges of the ethical res- 
trictions against dealings with casinos, this decision, as it 
pertains to all such judges with the exception of those 
presiding in Atlantic City) shall not be effective for six 
months to afford them a reasonable opportunity to decide 
whether to remain in office or resign. Knight v. City of 
Rata SUTIN Boo vo vo anew vive Saosuieaia bates 105 

The ethical restrictions in the Conflicts of Interest Law 
against dealings with casinos shall also govern the con- 
duct of part-time municipal court judges while in office, 
with respect both to the discharge of their official respon- 
sibilities and to their practice of law, including any law 
firm or other attorneys with whom they are employed or 
associated; the post-termination restrictions shall be 
limited to part-time municipal court judges individually 
and not extended to law firms or other attorneys with 
whom they become associated after leaving judicial office. 
Knight v. City of Margate. Supreme Ct. ............. 105 

The Conflict of Interest Law’s prohibitions against deal- 
ings with casinos by full-time members of the Judiciary 
(and by those with whom they are associated) for two years 
following their terminations of public office includes all 
full-time municipal court judges and Atlantic City munici- 
pal judges, and does not conflict with the constitutional 
judicial powers of the Supreme Court. Knight v. City of 
REO RUIINIE SOL. =o os 6 cinch ces oes suse coeeee 105 

No casino licensee may accept a check (other than a 
recognized traveler’s check or other cash equivalent) from 
any person to enable that person to gamble unless speci- 
fied conditions are met, and‘noncompliance with the con- 
ditions of N.J.S.A. 5:12-101, in addition to voiding the 
checks themselves, prevents an “underlying obligation” 
from coming into being and becoming enforceable; here, 
where one of defendant’s three checks for $500 was undated, 
and plaintiff did not deposit any of them for a month (when 
they were returned unpaid because of insufficient funds), 
plaintiff cannot recover the $1,500 in credit it extended to 
defendant. Resorts Int’] Hotel, Inc. App. Div......... 111 

The Casino Control Commission’s reading of Garifine v. 
Monmouth Pk. Jockey Club extends that decision far 
beyond its actual holding—however one may define an 
“undesirable,” there is no suggestion here that plaintiff, a 
professional blackjack player and card counter, is one; 
even making the dubious assumption that Garifine does 
espouse a common-law right in a gambling casino to 
exclude any person who may be persona non grata, 
N.J.S.A. 5:12-71(a) delegates such authority to the Com- 
mission, which has apparently failed as yet to execute this 
delegation and which is directed to order defendant to 
permit plaintiff to play blackjack. Uston v. Resorts Int’l 
RUE I EDEN. ooo cook Secu shiner chose suse 139 

A sufficient nexus exists between the presence of casino 
gaming and the transportation problems created thereby; 
Atlantic County, as the only county within which casino 
gaming is authorized, constitutes a valid classification for 
purposes of the County Transportation Authorities Act. 
EL A ey oe ie ae ree a eer anh eer roe 370 

The words “good character” in the context of the Casino 
Control Act are not unconstitutionally vague, and the find- 
ing of the Casino Control Commission that it had not been 
persuaded by clear and convincing evidence that either of 
the individual appellants possessed the good character, 
honesty and integrity required by the Act to qualify for a 
license was reasonably available on the whole record and 
will not be disturbed. Boardwalk Regency Corp. . 
LT ere Pg rice eS her : 

Checks received by a casino licensee which are not dep- 
osited in accordance with the Casino Control Act and are 
dishonored do not constitute taxable gross revenue. Attor- 
ney General’s Formal Opinion No. 7-1981..........-- 454 


CEMETERIES 

The tax exemption granted under N.J.S.A. 8A:5-10 con- 
tinues so long as the cemetery company actually holds its 
land for cemetery purposes or contemplates so using it in 
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the reasonably anticipated future; the land here was prop- 
erly placed on the tax rolls after plaintiff determined to sell 
and took steps to divest itself of title, which constituted an 
abandonment of the dedication of the land for cemetery 
use. Beth Israel Cemetery Ass’n of Woodbridge v. Wood- 
SPAIN SAND MARNE DIN is isis 4 denen shoeunt oa ese 468 


CHECKS 

No casino licensee may accept a check (other than a 
recognized traveler’s check or other cash equivalent) from 
any person to enable that person to gamble unless speci- 
fied conditions are met, and noncompliance with the con- 
ditions of N.J.S.A. 5:12-101, in addition to voiding the 
checks themselves, prevents an “underlying obligation” 
from coming into being and becoming enforceable; here, 
where one of defendant’s three checks for $500 was undated, 
and plaintiff did not deposit any of them for a month (when 
they were returned unpaid because of insufficient funds), 
plaintiff cannot recover the $1,500 in credit it extended to 
defendant. Resorts Int’! Hotel, Inc. v. Salomone. App. 
RG on Share Gwaeweee RG cen ect ow bal aa eGua tie 111 


CHOICE OF LAW 


The Legislature intended to offer New Jersey consumers 
the protection of the Retail Installment Sales Act (RISA) 
no matter from where the seller deals, and that statute 
must be applied here (but not retroactivity) despite the 
“election” of the parties in this contract of adhesion to look 
to Illinois law; remanded for a determination of whether 
the time price differential charged for each monthly billing 
period exceeded the limits of N.J.S.A. 17:16C-44.1 (since 
amended) as it read during the period in question. Turner 
7 ANGE: MIRC PAOD UDI Wiki oro o's 0 a's vas See RSs easier’ 307 


CIVIL PROCEDURE 


Here, where a new and separate action against the car- 
rier would be barred by the four-year limitations period of 
N.J.S.A. 39:6A-13.1, a relation back of plaintiff's claim 
against it for personal injury protection benefits to the date 
of her original complaint against its insured (the owner 
and operator of the vehicle that struck her while she was a 
pedestrian) is appropriate here under R. 4:9-3; the insurer 
had notice of the action from its inception and knew or 
should have known both of its underlying PIP responsibil- 
ity to plaintiff and that, but for the error of counsel, the PIP 
claim would have been made against it. Swelkinson v. 
Mthel & Mac Corp Amp DIV. ....6s:cscsc saseseccsncees 10 

R. 1:13-4(a) requires the court, if it is without subject 
matter jurisdiction of the action, to transfer it to the proper 
court or administrative agency on its own initiative, and 
appellant’s claim, timely brought in the Law Division, 
should have been transferred to the Division of Workers’ 
Compensation, not dismissed; it shall be proceeded on in 
the Division as though filed there within two years of the 
accident. Townsend v. Great Adventure. App. Div. ... 48 

The Trial Lawyer Opens His Case, by Hon. Henry B. 
PACE VRAIN CONS AULD a 5. sfos so sav anse ae geese se deme 535 


CIVIL SERVICE 


The director of the Division on Civil Rights has the 
broad remedial power to require that persons denied pro- 
motion because of unlawful discrimination in employ- 
ment, and otherwise eligible for advancement under civil 
service standards, be promoted to the positions denied 
them when such positions become available—the statu- 
tory “rule of three’’ does not bar such relief; in his sound 
discretion, he may award such persons seniority on a 
retroactive basis, related to the acts of discrimination and 
the period of time they were. wrongfully deprived of 
employment benefits and opportunities. Terry v. Mercer 


Cty. Bd. of Freeholders. Supreme Ct. ................. 15 


CLASS ACTIONS 
ADEA. Sussman v. Vornado, Inc. U.S.D.C......... 


COGSA 


Delivery occurs for the purpose of the commencement of 
the running of the one-year statute of limitations in the 
Carriage of Goods by Sea Act when the shipper relin- 
quishes control of the goods (in this case, to the terminal) 
after having notified the consignee of their arrival; plain- 
tiff did not obtain possession of the cargo upon its arrival 
here because of its own failure to secure proper customs 
documentation, and its claim that the goods were damaged 
is time barred. Bottom Line Imports v. Korea Shipping 
SOONER AAW BPEG cisco sc dwais guess vow e oe eae we Seana aad 530 


COLLATERAL ESTOPPEL 


The State’s use of defendant’s conviction for transfer- 
ring weapons without a license to prove the element of 
possession in his trial for possession of a weapon by a 
convicted felon constituted collateral estoppel applied 
affirmatively against a defendant in a criminal prosecu- 
tion violates the right to trial by jury. State v. Ingenito. 
REIMAN Sctores hee Woki chiatiaae tsa eines 317 

Defendant’s prosecution and convictions for drunk driv- 
ing and leaving the scene of an accident were not barred by 
res judicata or collateral estoppel; the administrative law 
judge, in dismissing the charge of refusal to take a breatha- 
lyzer test, did not find that it had not been shown that 
defendant had driven the damaged car—rather, he found 
that the police officr had not had reasonable grounds to 
believe he had driven it; the issue was different in the 
subsequent municipal court proceeding. State v. Hane- 





PPEANATA PADI WOE csp seins s Seabas oo we ohaies weer eee 470 


ee 


a3 vr 


~~? 








| 
| 
| 
| 


NEW JERSEY LAW JOURNAL, THURSDAY, JANUARY 28, 1982 


Page Three 


ES ————LL——< 


COMITY 


Defendant acted in a manner it knew or shouid have 
known would result in a significant impact within the 
jurisdiction of the Italian court, and the minimum- 
contacts test is satisfied in this suit to enforce a foreign 
default judgment; in addition, although the judgment of a 
foreign nation (like that of a sister state) may be im- 
peached for fraud, that fraud must not relate to matters 
that could have been litigated, but must be fraud that 
prevented the defendant from obtaining a fair hearing 
before the foreign court. Mercandino v. Devoe & Raynolds. 
PAMNIO POND So csicin Ae cites See Lays 4 orale arnlaas ts lacaisvals cig teen hemals 558 


COMMERCE CLAUSE 


Taxes, coal. Commonwealth Edison v. Montana U.S. 
Supreme Court 203 


COMPARATIVE NEGLIGENCE 


In light of fundamental changes in the law involving the 
doctrines of contributory and comparative negligence, 
N.J.S.A. 48:12-152 no longer insulates a railroad from tort 
liability; the doctrine of comparative negligence (as defined 
by N.J.S.A. 2A:15-5.1) would apply to plaintiff, who was 
injured while attempting to walk between railroad cars he 
thought were stationary, and to other such persons pros- 
pectively. Renz v. Penn Central Corp. Supreme Ct. .. 405 

Renz v. Penn Central prospectively held that the rail- 
road immunity act is deemed to be predicated on contem- 
porary principles of comparative negligence, and the con- 
duct of a person who walks, plays or runs on or jumps on or 
off moving railroad cars now constitutes minimal or thre- 
shold comparative negligence under the statute; such a 
person is not barred from recovery for resulting injuries 
unless his negligence on a comparative basis is greater 
than that of the railroad. Eden v. Conrail. Supreme 
Conte a Loerie sht sat as tow. taee Sea nals 414 

Non-cognitive action does not bring a person within the 
purview of the railroad immunity act, which does not in 
this setting serve to impute negligence as a matter of law to 
plaintiff, who fell from the station platform onto the rail- 
road tracks while suffering from a grand mal epileptic 
seizure; its provisions cannot be invoked to bar or reduce 
any recovery to which he may otherwise be entitled. Eden 
WConhall- Supreme Cte 5.665.500 cision dened vane 414 

In its current posture there has been no consideration of 
plaintiff's negligence independent of the railroad immun- 
ity act, and the case is remanded for the trial judge and jury 
to assess other aspects of his conduct under the Compara- 
tive Negligence Act. Eden v. Conrail. Supreme Ct. ... 414 


CONCURRENT NEGLIGENCE 


Where the conduct of more than one tortfeasor is impli- 
cated in the causation of an accident, a charge based on 
concurrent negligence—as reflected in the model jury 
charges—should be given, particularly when requested 
(suitably adjusted here to take into account plaintiff's con- 
tention that defendant is liable on the basis of design 
defect strict liability). Freund v. Cellofilm Properties, Inc. 
PO SRESPONINO NG Ue 255 icke sie spas nis leew ETE evs de HIRE Tver 293 


CONDEMNATION 


_ Inthe event of a partial taking of property and the grant- 
ing of a condemnation award, the lien-holder cannot 
enforce his lien against the award where, as here , the 
value of the remaining property is sufficient to satisfy the 
mortgage; Orange v. Wall Day is distinguished, since there 
is statutory authority for the recovery of municipal liens 
out of a condemnation award. N.J. Comm’r of Transporta- 
tion v. Kastner. Law Div 349 


CONDOMINIUMS 


The alleged misrepresentations about the recreation 
area in the condominium were made by defendants; pur- 
chasers in the position of plaintiffs should be able to 
assume not only that the agreement presented by their 
seller will reflect the verbal representations that induced 
them to sign but also that they will not be burdened with 
obligations contrary to those promises through construc- 
tive notice, normally imposed on purchasers by the record- 
ing statutes. Berman v. Gurwicz. Ch. Div............. 79 

Plaintiffs’ failure to read the agreements of sale does not 
necessarily defeat their claim of reliance on misrepresen- 
tation, and the defense motion for summary judgment can 
not succeed on any theory of actual notice through delivery 
of the complex and voluminous condominium documents, 
which included the recreation area lease between the 
owner as landlord and the owner as controller of the tenant 
association prior to the sale of any units. Bermanetal v. 
ee ray 6 OT, eR a en a 79 

The members of a condominium association have the 
right, power and authority to amend the condominium 
by-laws to delete the developer’s right of first refusal to buy 
a unit upon resale. Seashore Club of Atlantic City v. Sea- 
shore Club Condominium Ass'n, Inc. Ch. Div........ 284 

The condominium association’s by-law requiring secur- 
ity deposits from all unit owners who rent their premises is 
unreasonable in that it creates a limited class from whom 
an extraordinary payment of money into escrow is 
demanded, arbitrary in that it seeks to acquire a fund 
arising out of a contractual arrangement between members 
of this class and their tenants, and unnecessary because 
regulations imposing charges on owners adequately pro- 
tect the association against the anticipated damage by 
tenants. Coventry Square Condominium Ass'n. v. Halp- 
ENON AD AGU erry Soar ahaa ekg Soke esis Fue Se Waters Bihiarand Si 534 





CONFLICTS OF INTEREST 


There has been no dearth of candidates willing to sacri- 
fice appearances before state agencies in order to be a 
legislator; even if the effect of the Conflicts of Interest Law 
were to “chill” or repress the rights asserted here (to run for 
office, etc.), there is a constitutionally sufficient justifica- 
tion for their subordination to the public need to maintain 
the integrity of agency hearings. Joint Legislative Comm. 


on Ethical Standards v. Perkins. App. Div.........-.. 174 
CONSPIRACY 

Juries, jurisdiction, double jeopardy. United States v. 
[S73 11a 957 10 7 eee ne 195 


Considering the precise issue determined in State v. Car- 
bone, 10 N.J. 329 (1952), and the immense socio-legal 
changes that have taken place since, the question pre- 
sented here has not been “squarely decided”; substantially 
for the reasons set forth in State v. Pittman, 124 N.J. Super. 
334 (Law Div. 1973), the common law in New Jesey today 
does not prohibit the prosecution of spouses for conspiracy. 
State.v. Nitto App Dis. kecceciesiecsiqene weve cies 333 


CONSTITUTIONAL AMENDMENTS 


Respondents’ interpretive statement created the mis- 
leading impression that the proposed amendment to the 
New Jersey Constitution on tidal-flowed land would give 
away public land—further, the fact that proceeds from the 
sale of riparian lands by the State go to the public school 
fund is not germane; this biased statement, obviously 
drafted to encourage the voters to defeat the amendment, 
enjoined from being used on the ballot. Gormley v. Lan. 


72°51) 01 eee SO oS a 555 
CONSUMER PROTECTION 

Truth in Lending Act. American Express Co. v. Koerner. 
Re oes MER CIMON Oss 5 2d ois os ais ce kiss nme ca esiswd sleee on ves 54 


Appellant’s business clearly falls within the definition of 
N.J.A.C. 13:45A-7.1, promulgated under the Consumer 
Fraud Act, and the fact that the purpose of his repairs is 
preservation or show, rather than keeping cars in ordinary 
running condition, does not warrant exclusion from the 
Auto Repairs Regulations; if it is as impossible as he con- 
tends to give a written estimate, he should seek a written 
waiver. Levin v. Lewis. App. Div. ................... 146 

A debtor can assert a defense of recoupment under the 
federal Truth in Lending Act to reduce her liability in a suit 
brought by a creditor on the debt although an affirmative 
action for relief on the same claim would be barred by the 
applicable one-year statute of limitations. Beneficial Fi- 
see Co. of Atlantic City v. Swaggerty. Supreme 

RU are lg Los haere ale TET ale avers acd aks Cite WG ese ne 


CONTEMPT 


In re Yengo does not mean that, whenever a contemnor 
offers some kind of explanation for his apparently con- 
tumacious conduct, the matter becomes an indirect con- 
tempt; a witness’ refusal to obey a judge’s order to testify is 
clearly different from an attorney’s absence, and defend- 
ant was properly accorded the opportunity to attempt to 
show that he lacked the requisite mens rea at the summary 
hearing; In re: Hinsinger.-App: Div... ............. 0-06 00% 459 

Asentence for contempt relates solely to that offense and 
should not be affected by time served for another offense. 
Ine HINSMPercApPp: Dive. <:6.6.6.66:0:0 oe news ois eicieec baie 459 


CONTRACTORS 


Each prime contractor here was an intended third-party 
beneficiary of the contracts entered into between the other 
prime contractors and the owner; therefore, one prime con- 
tractor could sue another prime contractor for its failure to 
perform. Broadway Maintenance Corp. v. Rutgers, The 
State University. App: DIV. .............0.c0ccc0ccess 417 


CONTRACTS 


The magazine publisher’s submission of film satisfies 
the requirement of contractual assent here and constitutes 
acceptance of the film processor’s limited and conditional 
undertaking, and the publisher cannot require the proces- 
sor to develop film it finds offensive, distasteful and in viola- 
tion of its corporate policy; plaintiff's constitutional right 
to publish does not afford it the absolute right to demand 
the ‘‘best processor,” which may process or not on its own 
terms as long as the standards imposed are applied objec- 
tively and uniformly. Penthouse Int'l, Ltd. v. Eastman 
PUN OOMO DE BIEG so. 6.5 5 o.2.c sco ctienlecaina mieceeeeedixaees 122 

Kozlowski v. Kozlowski does not afford cohabiting par- 
ties the status and rights that would emanate from a mar- 
riage, and there was no basis for the Chancery Division 
judge to order pendente lite support for plaintiff in this 
action based on an alleged express agreement by defend- 
ant to support; the relief afforded in an action of this nature 
is strictly limited to damages resulting from a cause of 
action in contract, which relief can and should be obtained 
in the Law Division. Crowe v. DeGioia. App. Div. .... 138 


CONTRIBUTORY NEGLIGENCE 


Products liability, negligence. Offreda v. S & S Die Mas- 
TERUG ROP MG os cies Disp cig vere sion dyin te viaiee eee Hee oe 37 


CORPORATIONS 


The McKee approach is no longer the standard to be 
applied in determining the liability of a successor corpora- 
tion for injuries caused by a defective product manufac- 
tured and placed in the stream of commerce by a pre- 
decessor; where (as here) one corporation acquires all or 
substantially all the manufacturing assets of another, 
even if exclusively for cash, and undertakes essentially the 
same manufacturing operating as the selling corporation, 
the purchaser is strictly liable for injuries caused by defects 
in units of the same product line, even if previously manu- 
factured and distributed by the selling corporation or its 


predecessor; the benefit of this rule should be extended to 
other similarly situated plaintiffs with suits in progress as 
of November 15, 1979. Ramirez v. Amsted Industries, Inc. 
Cae CO aCe nn ee errr tre crc te 89 
While the Ramirez rationale is concerned with imposing 
strict tort liability for damages caused by defects in units of 
the product line acquired and continued by successor ma- 
nufacturers, it is not concerned with how that liability will 
be allocated or borne as between two successor corpora- 
tions, and the Ramirez standard may be extended to im- 
pose liability on an extant intermediate successor cor- 
poration. Nieves v. Bruno Sherman Corp. Supreme 
Court sees 
All directors are responsible for a general monitoring of 
the affairs of a corporation; recognizing a director’s duty to 
those for whom a corporation holds funds in trust is 
another application of the general rule that a director’s 
duty is that of an ordinarily prudent person under the 
circumstances (and to the extent that Ark-Tenn v. Breidt, 
Gen’l Films v. Sanco, and McGlynn v. Schultz support the 
proposition that directors are not liable unless they ac- 
tively participate in the conversion of trust funds, those 
cases are diapproved). Francis v. United Jersey Bank. Su- 
DEGINGIO banesee eta c tir ach snares eeliacanaraes 165 
Directions should maintain familiarity with the finan- 
cial status of the corporation by a regular review of finan- 
cial statements; upon discovering an illegal course of 
action (such as the unpaid “shareholders’ loans” from trust 
funds in this case), a director has a duty to object and, if the 
conduct is not corrected, to resign—sometimes (as here) a 
director may have a duty to seek the advice of outside 
counsel and to take reasonable means to prevent illegal 
conduct by co-directors. Francis v. United Jersey Bank. 
SUITOR ee gic ocr eocins ciel aluacelsndudesenuacces ena 165 
As a director of a substantial reinsurance brokerage cor- 
poration, defendant’s relationship to the clientele was akin 
to that of a director of a bank to its depositers: having the 
power to prevent the losses sustained by the clients of the 
closely held corporation, she breached her duty to deter the 
depredations of the other insiders, her sons, and caused 
plaintiffs to sustain damages; a lack of the knowledge 
needed to exercise the requisite degree of care is not a 
defense, and the judgment against defendant’s estate is 
affirmed. Francis v. United Jersey Bank. Supreme 
Court 165 
Jurisdiction, long-arm statutes. Hendrickson v. Reg O 


O60 85 Oi ee ene ieee eer renrere herr te 361 
COSTS 

Pearlstine v. United States & U.S. Postal Service. 
Sor LST os Re ae aera ee eae ee A PUMPED Ren Pred fra e Beee "2 
COUNTIES 


The conclusion of the director of the Division of Local 
Government Services that revenue from business taxes, 
part of which are distributed among the counties only if the 
Legislature includes such a provision in its general appro- 
priation law each year, could not reasonably be anticipated 
by the counties in 1981 was the more sensible fiscal deter- 
mination here, and one fitting within his expertise. Morris 
County v. Bergen County. Supreme Ct. .............-- 89 

A sufficient nexus exists between the presence of casino 
gaming and the transportation problems created thereby; 
Atlantic County, as the only county within which casino 
gaming is authorized, constitutes a valid classification for 
purposes of the County Transportation Authorities Act. 
Atlantic City Parking Auth. v. Atlantic County. Law 


1) RO ee ee eee eee nt Seer Me Ot 370 
COURTS 
Revised Motion Day Schedule.....................5. 7 


Judicial Conference Examines Efficiency in Courts 41 


Union County Judicial Budget Impasse Report ..... 65 
Directive Re: Civil Appeals Settlement Program ... 165 
1981-1982 Court Schedule «.. ......<c6siscsccccccecsces 196 
Stated BORSIONS OMEN So. co nois caici ccescioescneesess 196 
General Assignment Order ....................00- 197 
U.S. Bankruptcy Court Order No. 26 .............. 212 
Appeals Pending in Supreme Court ............... 213 
Petitions for Certification Granted ................ 213 
Supreme Court Committees for 1981-1982.......... 245 
U.S. Supreme Court Statistical Report............. 274 
Report of the Committee on Opinions ............. 275 
Notice to the Bar Re: Emergent Matters ........... 317 
N.J. Courts Meet Calendar Clearance Goal........ 357 
District Ethics Committee Appointments.......... 369 
State of Third Circuit Address .................... 381 
Wilentz Appoints Committee on Battered Women .. 381 
Report of Committee on Opinions ................. 385 
Appeals Pending in the Supreme Court............ 453 
Supreme Court Comittee on Pretrial Intervention .. 485 
U.S. District Court Holiday Schedule.............. 507 
1980 Clients’ Security Fund Report................ 525 


Valuing Closely Held Business for Equitable Distri- 
Le en Se an eee nee een Pe eine Se em 
Sixth Annual U.S. District Court Conference ...... 
Annual Report of the Advisory Committee on Judicial 
OTIC OU eRe aee ee oa Ie re og 589 


CREDITOR’S RIGHTS 


The bank’s good-faith, pre-Koester filing (recording its 
security interest in the mobile home on the certificate of 
ownership) is effective here against the holder of a tax sale 
certificate, who cannot claim a priority by virtue of N.J.S.A. 
54:5-9 because the interest the bank holds is not in realty 
but in a chattel; since the tax lien did not arise until the 
mobile home was affixed to the realty, one month after the 
bank perfected its interest, it does not have priority. Com- 
merelah bp. Vs Bie Ci. DAW s osc cesicesarcccncs cess 179 

N.J.S.A. 12A:9-312(5) clearly provides that, when both 
security interests are perfected by filing, priority is to be 
determined by the order of filing, and it makes no differ- 
ence whether the party who first perfects his interest 
knows of the other’s interest at the time he perfects his own. 
Shallcross v. Community State Bank and Trust Co. Law 
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CREDITOR’S RIGHTS—Continued 

The insolvent’s custom duty rebates were “proceeds” 
within the meaning of N.J.S.A. 12A:9-306 and the govern- 
ment’s tax lien is subordinate to the creditor’s perfected 
security interest in the rebates. Hercules Inc. v. General 
Punter Dene (66. And: TW. s o..66 6 6o0s cbc s censxs 394 


CRIMINAL LAW 


Although N.J.S.A. 2A:138-1, which provides for punish- 
ment for “any person who” carnally abuses a woman-child 
under the age of 12 (with or without consent), is gender 
differentiating, it serves a valid legislative purpose through 
a reasonable classification; defendant’s conviction is af- 
firmed for the reasons stated at 162 N.J. Super. 302 (Law 
Division) and in the U.S. Supreme Court decision, Michael 
M. v. Superior Ct. of Sonoma Cty., upholding a similar 


California statute. State v. Thompson. App. Div. ..... 31 
Equal protection. Jones Warden, Stone Mt. Correctional 
Institution v. Helms. U.S. Supreme Ct. ..............- 56 


Myths, Reality and the Proposed Federal Criminal Code, 
by Daniel Crystal 65 
U.S. Attorney’s Office Releases Annual Report .... 105 
Rico, enterprise. U.S. v. Turkette. U.S. Supreme 
Court 176 
Handguns, permits, evidence, burden of proof, due pro- 
cess. Mereado v. Hilton. US.D.C. .............50000 250 
False Claims Act. United States v. Lawson. U.S.D.C. 411 
Nothing supports a construction of the law of this state 
that the duty to retreat within one’s dwelling extends to 
attacks by other than co-owners, co-tenants or co-occu- 
pants; the jury charge here, subjecting defendant to a duty 
to retreat if the jury found that the assailant who was 
fatally stabbed was not an intruder but was entitled to bein 
her apartment, misstated the law to defendant’s prejudice. 
ee |. Le reer er 417 


CRIMINAL PROCEDURE 


The multiple jury procedure creates too many opportuni- 
ties for error (although there was no reversible error in this 
case) and it is not recommended; a trial court should care- 
fully weigh the risks involved before attempting to use the 
procedure, and if it is to be used at all it should be in 
relatively uncomplicated situations that will not require 
the excessive moving of juries in and out of the courtroom 
and where physical separation of the juries during the 
entire trial can be insured. State v. Corsi. Supreme 
Court 25 

Summary of speedy trial plans.................... 317 

Under R. 3:15-1(b), if the prosecutor knew of other of- 
fenses at the time of the commencement of the first trial he 
may not thereafter have defendant tried on those other 
offenses, regardless of whether there was a disposition on 


CRIMINAL TRESPASS 


Suspension was not required before the student’s privi- 
lege to be on school grounds after class could be revoked as 
a disciplinary action, nothing in the school laws limits the 
school board’s right to use the remedies available under the 
Criminal Code, and there was no interference with defend- 
ant’s fundamental right to attend classes when the vice- 
principal signed the trespass complaint against him. State 
PROG AMONG ove ck cdicceusts oebeecenenieccccauee 396 


CRUEL AND UNUSUAL PUNISHMENT 


Rhodes, Gov. of Ohio v. Chapman. U.S. Supreme 
Court 


DAMAGES 


The rule laid down in Berman v. Allan is applicable here, 
where plaintiff, after allegedly undergoing a negligently 
performed sterilization procedure other than the one she 
had consented to, gave birth to a normal but unwanted 
child; plaintiffs are precluded from recovering any expense 
for raising their child (Betancourt v. Gaylor dispproved) 
but, in addition to damages for emotional distress, the 
mother may recover for the pain and suffering accompany- 
ing her pregnancy and delivery and for wages lost during 
that period, her husband for the loss of consortium and for 
the medical expenses attributable to the pregnancy and 
delivery, and both-(subject to the above limitation and the 
rule against duplication of damages) for medical malprac- 
toe. P. v- Portadin: App: Div. ............0.........000 181 


A judgment for damages in a personal injury suit}](¢ 


brought by the decedent during her lifetime does not pre- 
clude a later action for wrongful death on behalf of her 
heirs or dependents; such an action may be brought if the 
recovery is tailored to avoid duplicating elements or dam- 
ages that comprised or (assuming due diligence) could have 
comprised the earlier judgment, although neither party 
may relitigate essential issues concerning liability already 
determined or present theories or defenses not raised in the 
earlier action. Alfone v. Sarno. Supreme Ct. ......... 189 

Federal procedure, appeals, municipalities, immunity. 
City of Newport v. Fact Concerts Inc. U.S. Supreme 
Court 202 

Assuming the truth of the facts set forth in opposition of 
the motion for summary judgment, the doctor’s failure to 
diagnose the illness of plaintiff's first child as cystic fibro- 
sis, and to advise plaintiffs that she suffered from this 
fatal, genetically transferred disease, was a breach of his 
duty to them; if itis proved at trial that defendant deprived 
plaintiffs of their right to an informed choice as to whether 
to have a second child, he should be liable for the incremen- 
tal medical costs of the second child, who was also born 
with cystic fibrosis. Schroeder v. Perkel. Supreme 
Court 213 


DEFAMATION 


Plaintiff is entitled to inquire into the sources of the 
alleged libelous article here, including those identified as 
confidential; whatever First Amendment protections exist 





are outweighed by the fundamental need for unimpaired 
access to the information, which is critical to this defama- 
tion action and to the search for truth; although defendant 
magazine is entitled to the protection of the New Jersey 
Shield Law, that protection has been waived because of the 
defenses—good faith, lack of malice, etc.—asserted. Re- 
sorts International Inc. Law Div. ................... 429 


DISCOVERY 


An attorney acting as the agent of an individual party to 
a lawsuit is not included in that class of persons subject to 
deposition on notice (and without compensation) since R. 
4:14-2 is not intended to apply outside the context of corpo- 
rations, etc.; R. 4:14-7(b) requires that the attorney who was 
deposed here as a potential fact witness be reimbursed for 
loss of pay and out-of-pocket expenses (but not for the fee 
charged by her attorney for attending the deposition). 
& Korn v. Breuninger. Cty. D. 


Cee ee eee eee reer ereeseseseeeeeeseessesesesesesess Mtl 


tempt to establish the ultimate fact in issue; upholding 
attorney’s fees under R. 4:23-3 here, where defendant went 
beyond requests to admit underlying facts in an attempt to 
establish as admitted that plaintiff could prove no basis for 
relief against him, would subvert the purpose of R. 4:42-9 
and would permit applications for fees in any case if the 
applicant carefully set the stage by serving broad requests 
for admissions and then prevailed in the litigation. The 
Essex Bank v. Capital Resources Corp. App. Div. .... 282 

This motion for discovery in the insured’s suit against 
his insurer for exposing him to liability in excess of the 
policy limits falls squarely within the exception in Evid. 
R. 26 that bars the invocation of the attorney-client privi- 
lege by one client against another, and the insurer may not 
invoke the privilege to preclude pretrial disclosure of confi- 
dential communications between it and the attorney it se- 
lected to represent the insured. Longo v. American Policy- 
lens 18.100; LAW WIV. 05 o. win's oss vc ne anodeecsieee DEO 


DISCRIMINATION 


Race, sex. Minnick v. Calif. Dept. of Corrections. U.S. 
OO lA NaS en eye aes See meee a eee 12 

Federal procedure, class actions. Gulf Oil v. Bernard. 
59 Re PRIMO ET i ckc cps hub Seabs saneesares Sone soeons 12 

The director of the Division on Civil Rights has the broad 
remedial power to require that persons denied promotion 
because of unlawful discrimination in employment, and 
otherwise eligible for advancement under civil service 
standards, be promoted to the positions denied them when 
such positions become available—the statutory “rule of 
three” does not bar such relief; in his sound discretion, he 
may award such persons seniority on a retroactive basis, 
related to the acts of discrimination and the period of time 
they were wrongfully deprived of employment benefits and 
opportunities. Terry v. Mercer Cty. Bd. of Freeholders. 
LOU SG Se RR ere ee A ey rene ee ee, 15 

Sex, Bennett Amendment. Cty. of Washington, Ore. v. 
Senther: TSS: Bupweme Wl, .. 5.6... cksccescxsscn dees 54 

The fact that plaintiff now charges that the conduct 
underlying its grievance also constituted violations of con- 
stitutional and statutory law independent of the Law 
Against Discrimination does not affect the applicability of 
the exclusivity provisions of N.J.S.A. 10:5-27; plaintiff's 
election to pursue its grievance before the Division on Civil 
Rights operated to waive its right to pursue, in state court, 
other avenues of relief for the same grievance except 
through the appellate process. Christian Bros. Inst. of N.J. 
v. Northern N.J. Interscholastic League. Supreme 
ROOMED So Re pero pean otc chai, gh pirat Ne a os 77 

The classification of public high schools is not a suspect 
classification, and a rational basis can exist for an inter- 
scholastic athletic league’s decision to limit membership to 
public schools; thus, no per se equal protection violation 
existed here before the agreement to open the membership 
to nonpublic schools. Christian Bros. Inst. of N.J. v. North- 


ern N.J. Interscholastic League. Supreme Ct. ......... 77 
Sex, armed services. Rostker, Director of Selective Ser- 
wane WAaplnberg Supreme Ot... oo... 0s. ecscocvecds 118 
Sex. Jewett v. International Telephone and Telegraph 
ICMP NS os cwesccscusoucdconanstenar’ 195 
Admissions, education. Doherty v. Rutgers School of 
ON be Lt LE en ene f 195 


Civil Rights, disparate impact. National Ass’n for Ad- 
vancement of Colored People v. Medical Center, Inc. 3d 
Wei sun a beste ss sn chabess opaaneassnovenatousnenle 195 
ADEA, age, juries, public employees. Lehman, Secy. of 
the Navy v. Nakshian. U.S. Supreme Ct. ............ 202 
Plaintiff's failure to invoke the Law Against Discrimina- 
tion is no bar to this suit under the United States and New 
Jersey Constitutions claiming sex discrimination in em- 
ployment; however, since plaintiff had an adequate Title 
VII remedy available, she should not be permitted to insti- 
tute this action under the U.S. Constitution. Lloyd v. Bo- 
rough of Stone Harbor. Ch. Div....................4- 262 

The restriction in the Tort Claims Act that bars a recov- 
ery against a public entity unless a claim is filed with the 
entity within 90 days of its accrual applies to constitutional 
suits, and plaintiff's claim againsat sex discrimination is 
dismissed; her claim for reinstatement survives, however, 
and her claims against the individual defendants are not 
subject to the notice requirement. Lloyd v. Borough of 
oe ey Cy | | ei ene ne par ear 262 

The testing procedures established by the township here, 
which reduced the minimum passing score on the physical 
agility test and established two separate lists for qualified 
male and female candidates, achieved an important go- 
vernmental objective—the establishment of a larger pool of 
qualified, eligible male and female candidates for the posi- 
tion of police officer—and did not constitute unlawful or 
invidious employment discrimination. PBA Local 145 v. 
East Brunswick Tp: App. Div... ............s200000+ 345 

Age, remedies. Purtill v. Harris, Secy. Dept. of Health & 
FRUIT TSCV WRONG NORE, ook ono coke cigs occ ou chesn ct 361 


Labor law, elections, race. N.L.R.B. v. Silverman’s Men’s 
VRS ANC TOROS oo ons coos ops ones cmanosekecs esas 361 
Age, evidence. Jacobson v. Fairchild Publications, Inc. 


ROMSMONG ee be hicee cnn eee cow stat hate aet ie ee 411 
DRUGS 
Search and seizure, evidence. Michigan v. Summers. 
IFS CONE Rohs oa cass ue Leo cies cM supa Gewalecmemeiee 176 
Mental Institutions, due process. Rennie v. Ann Klein, 
Comm’r., Dept. of Human Services. 3d Cir. .......... 361 


DRUNK DRIVING 


Defendant’s prosecution and convictions for drunk driv- 
ing and leaving the scene of an accident were not barred by 
res judicata or collateral estoppel; the administrative law 
judge, in dismissing the charge of refusal to take a breatha- 
lyzer test, did not find that it had not been shown the 
defendant had driven the damaged car—rather, he found 
that the police officer had not had reasonable grounds to 
believe he had driven it; the issue was different in the 
subsequent municipal court proceeding. State v. Hane- 
pAPNNNA PNSINST RNY coor bees cbins 4 seis 5 aso es ae amlels ons srs 470 


DUE PROCESS 


Prisons, Eighth Amendment. Gibson, Jr. v. Lynch, Su- 
perintendent Youth Reception and Correction Center, 
WAWAUELNG: Gn ANE. sb cso os ae chilean Sees ee eee bes 195 

Where, as here, plaintiffs avail themselves of the statu- 
tory lis pendens procedures to enforce existing, publicly 
noticed liens on real property, N.J.S.A. 2A:15-6 et seq. and 
the notices filed thereunder are valid; however—to satisfy 
the due process requirements noted by the U.S. District 
Court in Chrysler—when filing a notice of lis pendens to 
establish an interest in a defendant’s property, the plaintiff 
should proceed as if applying for an order directing the 
issuance of a writ of attachment pursuant to R. 4:60-5(a), 
and then make a minimal showing that the claim warrants 
the degree of deprivation of property rights that occurs 
when a notice of lis pendens is filed; it is suggested here 
that the Civil Practice Committee recommend more per- 
manent procedures by way of rule amendments. The Uni- 
ted Savings & Loan Ass’n of Trenton, N.J. v. Scruggs. 
SADA ss oacinics Sec WareAwabin oo sa bee bos Seee causes 501 


EDUCATION 


N.J.S.A. 18A:37-3 does not violate due process or deny 
equal protection, and the school boards in these cases can 
maintain actions based on vicarious liability against these 
parents and recover damages if they show that defendants 
had legal custody and control of the public school pupils at 
the time those pupils willfully and maliciously damaged 
school property; Doe v. Trenton, which involved criminal 
liability, is not applicable here. Piscataway Tp. Bd. of Ed. 
WW ASRLISEDO  BOMTINEIIO 090. 655s rds 4 bas eee aoa ee es ewae 41 

After the voters of the district have rejected referenda to 
finance a capital project to repair a school that has deterio- 
rated to the point where a thorough and efficient education 
is not possible, the Commissioner and the State Board of 
Education have the power to order the issuance of bonds for 
the project, and their order is legal authority to constitute 
the bonds valid and binding obligations of the local school 
district. In re Upper Freehold Regional School District Bd. 
ol siducation, Supreme C6: 6.5.6 oss ase elese tices es occas 74 

The State Board’s authority to direct the Commissioner 
of Education to assign a monitor general to supervise all 
activities of the local board of education in these highly 
unusual circumstances may be reasonably implied in the 
Public School Education Act of 1975. In re Trenton Bd. of 
PGUGCAIRON-SSUIIPINO NOL... 5c 56s ne oe ness o'thac occa esate 77 

Discrimination, admissions. Doherty v. Rutgers School 
of Law—Newark. 30 Circo... oiejeccc cece cows cece cs 195 

A reasonable interpretation of N.J.S.A. 18A:30-2 is that 
employees who work a full school year are guaranteed ten 
days of paid sick leave and a proportionate amount of sick 
leave is allowed for those employed less than a full school 
year. Schwartz v. Dover Public Schools. App. Div. ... 366 

Suspension was not required before the student’s privi- 
lege to be on school grounds after class could be revoked as 
a disciplinary action, nothing in the school laws limits the 
school board’s right to use the remedies available under the 
Criminal Code, and there was no interference with defend- 
ant’s fundamental right to attend classes when the vice- 
principal signed the trespass complaint against him. State 
OTEK PAWN OI oy os o's 5's Ghd is Seis Salve DRE RB SiCe 396 

The concept of pre-existing practices should not be so 
rigidly adhered to as to require negotiation of every minute 
deviation and, since the change in teaching assignments 
here was inspired primarily by an educational objective 
and is not unduly burdensome, the board of education 
should have the discretion to make the change without 
prior negotiation. Caldwell-West Caldwell Education Ass’n 


v. Caldwell-West Bd. of Ed. App. Div. ............... 443 
Handicapped, appeals, limitations of actions. Tokarcik 
v. Forest Hills School District. 3d Cir. ............... 455 


Decisions about reducing the staffs at state colleges in 
the event of a fiscal emergency require sensitive academic 
judgments clearly managerial in nature; such decisions are 
not negotiable, and plaintiff has failed to discuss whether 
N.J.S.A. 18A:60-3, which governs reductions in the number 
of teachers due to a diminution in the number of students, 
should govern reductions due to a financial emergency—a 
dismissal made in good faith and based on financial exi- 
gency would not place the values protected by tenure in 
jeopardy. Council of N.J. State College Locals, NJSFT- 
AFT, AFL-CIO v. State Bd. of Higher Ed. App. 





582 


7» 


4 


ry 


4 








ELECTIONS 


Reapportionment. McDaniel v. Sanchez. U.S. Supreme 
MO ONRNG reg hase cs esac sts ta sclarg oh SEH ila 6 ose id! BNSLST OASIS je 

Television, Licensing, FCC. CBS, Inc. v. Federal Com- 
munications Commission. Supreme Ct............... 10 Wy 

For purposes of N.J.S.A. 19:3-25, the statutory require- 
ments are met if a person is qualified to hold office—it is not 
necessary that a person simultaneously be qualified to be 
the nominee of a particular political party; since there is a 
tie here between two candidates qualified to hold the office 
of city council member and therefore a special election 
must be held, this litigation is moot and it is not necessary 
to determine the constitutionality of N.J.S.A. 19:13-20(e). 
IAB CZs AAW DIV 5:50: 6:6 a: 050:600 wove ondceceinsciare lore 120 

Federal jurisdiction, appeals, equal protection. Calif. 
Medical Ass’n. v. Fed. Election Commn. U.S. Supreme 
CEST RR er AOE Pras Seana Ptr i ee eee 202 

Labor law, discrimination, race. N.L.R.B. v. Silverman’s 
ICTS WV COM TC AMOI, oa. 5.5.0.6: s vials 0:6s0'a's: 50 0\pe, siarapase’s 361 

Federal Election Campaign Act, agency. Fed’! Election 
Commn. v. Democratic Senatorial Campaign Committee. 
ME REITING OS coc. she, a evoke sais wcpacaie a, deasd or Vioracbs save be 492 

The New Jersey Public Broadcasting Authority has a 
statutory duty to promote full discussions of public issues 
by gubernatorial candidates and to do so with balance, 
fairness and equity; this duty does not impose the con- 
straints of strict equal-time programming—the touch-stone 
is basic fairness, and the Authority is to have substantial 
discretion (even wider in the case of news programs) to 
determine, what is fair in light of its journalistic judgment. 
McGlynn v. N.J. Public Broadcasting Auth. Supreme 
CAT Serre SSCA a TE tat aan are oor EDA Are Snare eae 565 

A candidate wishing to challenge the New Jersey Public 
Broadcasting Authority’s coverage will be required to 
prove that, examined over the entire course of the guberna- 
torial campaign, it has been or threatens to be unreasona- 
bly imbalanced; the decision here to exclude plaintiffs from 
the televised “Close Look” forum was a reasonable exercise 
of the Authority’s discretion. McGlynn v. N.J. Public 
Broadcasting Auth. Supreme Ct. .................66- 565 


EMPLOYMENT RELATIONS 


Armed Forces, Vietnam Era Veterans’ Readjustment Al- 
lowance Act of 1974. Monroe v. Standard Oil Co. Supreme 
“CENTS Ay a en ee eee Set eae ere 116 


ENVIRONMENTAL PROTECTION 


The judgment below is affirmed substantially for the 
reasons expressed at 173 N.J. Super. 311 (Law Div. 1980); in 
view of the decision here that the regulations looking to- 
ward the prevention of flood waters constitute a non- 
compensable governmental exercise of the police power, 
and that there has been no taking “without just compensa- 
tion,” the issue of damages for a limited taking discussed 
by way of dicta at 331-32 is not reached. Usdin v. N.J. Dept. 


of Environmental Protection. App. Div. .............. 33 
Mining, farmlands. Hodel, Acting Sec’y. of the Interior 
¥. Indianay US: Supreme Ct... occas ees ose sae ee 56 


Search and seizure, oil spills. United States v. Syncon 
POUT See CoV et UL SS 0s Canta ge ln eee 112 

Mining. Hodel, Acting Secy. of Interior v. Virginia Sur- 
_ Mining & Reclamation Ass. Inc. U.S. Supreme 

DESI SICA ON ROT ERATE RA SOC oe OP er he a RIN ee 116 

The question here is whether, by intentionally discharg- 
ing effluent with a high phosporus concentration from its 
sewage treatment plant, the borough’s invasion of plain- 
tiffs interest in the use and enjoyment of the privately 
owned lake amounted to a nuisance; by instructing the jury 
as to negligence and failing to instruct as to nuisance— 
which would involve a determination as to the unreasona- 
bleness of the invasion, weighing the gravity of the harm to 
plaintiff against the social utility of the conduct—the trial 
judge precluded consideration of factors that might have 
compelled a result favorable to the borough, and there must 
be a reversal and remand. Birchwood Lakes Colony Club, 
Inc. v. Borough of Medford Lakes. App. Div.......... 146 

Fishing, ocean dumping, private right of action, reme- 
dies. Middlesex Cty. Sewage Authority v. National Sea 
Clammers Ass’n. U.S. Supreme Ct.................. 

Hazardous Waste Facility Siting .................. 453 

The clear language of the New Jersey Constitution and 
the Farmland Assessment Act directs the imposition of 
rollback taxes in all cases in which a change to a use other 
than agricultural or horticultural has occurred; although 
the preservation of open space was one of the considera- 
tions leading to the act, this cannot justify expanding it to 
bring the land acquired by the Department of Environmen- 
tal Protection for reservoir, open space conservation or 
recreation uses within its reach. Dept. of Environmental 
Protection v. Franklin Tp. Tax Court................ 516 


EQUAL PROTECTION 


Although N.J.S.A. 2A:138-1, which provides for punish- 
ment for “any person who” carnally abuses a woman- 
child under the age of 12 (with or without consent), is 
gender differentiating, it serves a valid legislative purpose 
through a reasonable classification; defendant’s convic- 
tion is affirmed for the reasons stated at 162 N.J. Super 302 
(Law Div. 1978) and in the U.S. Supreme Court decision, 
Michael M. v. Superior Ct. of Sonoma Cty., upholding a 
similar California statute. State v. Thompson. App. 


SUR ee ene Ne Gn nny aoe nied ara anes ease eal 31 

Criminal Law. Jones, Warden, Stone Mt. Correctional 
nein. vy. Helme: U.S. Supreme Ct......... 0.0% one oie scince 56 
ESTATES 


There is ample suggestion in all the affidavits here thata 
longer look should have been taken; the trial judge’s duty to 
ascertain, before approving this final accounting, that the 
administratrix performed with the degree of care, pru- 
dence, circumspection and foresight that an ordinarily 
prudent person would employ in like matters of her own 
should have inspired greater curiosity, and the matter is 
remanded for findings of fact. In re estate of Risica. App. 


NEW JERSEY LAW JOURNAL, THURSDAY, JANUARY 28, 1982 


The burden of proof is on the fiduciary to establish to the 
satisfaction of the court that the services of another qualify 
for payment from the estate; on the face of it, it would seem 
that such common and unskilled functions as obtaining a 
death certificate, paying bills, etc. should have been per- 
formed by the administratrix but were, according to their 
affidavits, performed by counsel for whom a fee from the 
estate is sought here. In re estate of Risica. App. 

On eo cae tents cca gh a ep Winkle Wa wc Saas LA DEO 260 

Since the illegitimate daughter of the intestate deceased 
was adopted by her stepfather in 1948, her status as an 
adoptee under N.J.S.A. 9:3-7 (which was amended in 1953) 
did not disentitle her to share in the estate of her natural 
father, and Trimble and Sharp (which antedated his death 
in 1977) established her right as an illegitimate child to 
inherit from either parent. In re Estate of Maislin. App. 
BNA retreats ti rth tt areca aves Pecaata ctaaia sioiaieis eels 477 

Using Q-Tip Trust in Planning Elective Share Be- 
COTO EE Sry er eee err ae eee re ree eee 565 


ESTOPPEL 


Although the retirement remuneration programs in the 
teachers’ associations’ collective negotiations agreements 
here, under which petitioners received additional pay for 
electing early retirement are invalid under Fair Lawn, the 
trustees are equitably estopped from reopening the pension 
allowances previously approved, petitioners’ having irre- 
vocably changed their positions following such approval 
in reliance thereon and to their substantial detriment. 
Miller v. Teachers’ Pension and Annuity Fund Bd. of Trus- 
MERE TERRE PPE os is Denier w Sib ia Ak esoib oie 237 


ETHICS (See also Attorneys) 


An attorney at law of New Jersey who is also licensed as 
acertified public accountant cannot disclose that licensure 
on the letterhead of his/her law firm, but such extra-legal 
advertisement. In re Ethics Opinion 447. Supreme 
MO eres ist teteacc or ciet ii aia sare inte ast aio ae winsartka Share Nel Siatecnate 189 

One attorney, or members of one law firm, may not hold 
both the position of municipal prosecutor and the position 
of planning board attorney for the same municipality. In re 
Ethics Opinion 452. Supreme Ct. .................05: 206 


ETHICS OPINIONS 


Opinions of the Advisory Committee on Profes- 
sional Ethics. 


No. 487—Attorney’s including personal gain in client’s 


WU vatece rer Snickers crea rent ennin sas aler Sade clea ese siecdtece'y 501 
No. 488—Furnishing fee information to organization 
providing legal services to members................. 523 
No. 489—Conflict of interest, assistant county counsel, 
also special counsel to municipality.................. 525 
_No. 490—County tax board members, practice restric- 
MNORON erotsre alates «cha ave setae Naor wo soares Sioial Wiate Besse ree oo ae eH 525 
EVIDENCE 
Miranda Warnings. Schonwald v. Fauver and Atty. Gen. 
SNe ees 82 aorecs ha carsesciaterns asain aielsreieidioielescors-onivore 37 


State v. Sands—which was intended to authorize the 
exclusion of a prior conviction to affect the credibility of a 
witness where its probative value is outweighed by a sub- 
stantial danger of prejudice, undue consumption of time or 
confusion—does not give the court absolute discretion to 
interfere with the exercise of the statutory authority to use 
prior convictions to affect credibility; the court may inter- 
fere only to prevent undue prejudice or as otherwise justi- 
fied by the application of Evid. R. 4. State v. Balthrop. 
LATREERN ors Ls Jat Male: oalrcrs, scr Atace sh aaisiaas OSS Ok wa 77 

A conviction that might be prejudicial in the case of a 
defendant (because it suggests a criminal disposition or 
discourages his taking the stand) may well be admissible 
against a prosecution witness; ordinarily, evidence of prior 
convictions should be admitted, and declaring such convic- 
tions too remote may result in prejudice to the defendant as 
it did here, where the State did not meet its burden of 
justifying the exclusion. State v. Balthrop. App. Div. 77 
— and seizure, drugs. United States v. Reicherter. 3d 

Deg ae aia iss alas cicero bak hain Weed ce 6vacn x Me Gea Saeed 81 

The evidence of the repairs made after plaintiff's acci- 
dent was relevant here in resolving whether the State’s 
delay in scheduling the project was palpably unreasonable 
and also in demonstrating that the work was essentially 
maintenance rather than design; as such, it was clearly 
admissible. Brown v. Brown. Supreme Ct. ........... 129 


Hypnotically refreshed testimony may be admissible in 
a criminal trial if six procedural requirements to ensure 
reliability have been complied with and if the trial court 
finds the use of hypnosis in the particular case reasonably 
likely to result in recall comparable in accuracy to normal 
human memory; if the testimony is admissible, the oppo- 
nent may still challenge the reliability of the procedures 
followed in that case, but may not attempt to prove the 
general unreliability of hypnosis. State v. Hurd. Supreme 
COTS ONES re Ce ae eee ee 165 

The party seeking to introduce hypnotically refreshed 
testimony has the burden of establishing admissibility by 
clear and convincing evidence; in this case, the State failed 
to demonstrate the reliability of the procedure used, and 
the judgment of the trial court precluding the proposed 
incourt identification of defendant is affirmed. State v. 


PRN Wh es RON ON 5.6 aos ocociceseei bie Kis as dieie-0 9 Gide chdiaeewees 165 
Search and seizure, drugs, arrest. New York v. Belton. 
LOPS aS 204 


Where a defendant’s appearance has changed (in this 
case, by shaving off his beard) since bank surveillance 
photographs were taken during a robbery, Evid. R. 56(1) 
may be read to permit lay witness photographic identifica- 
tion by a person not a witness to the bank robbery but with 
knowledge of and familiarity with the defendant’s 
appearance at the time of the robbery. State v. Carbone. 
PPS RE PEM access ret svalsicielcesave a, 6: Stacace-w'a «1 giaio! earnrece@ sin ald s 348 
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Page Five 


EXPERTS 


The retention of the accountant and real estate appraiser 
was done ex parte by plaintiff; the better practice would be 
to apply to the trial court first (on notice to the adversary) 
and, upon a showing of necessity, for the court to designate 
the experts to be retained—if possible from among persons 
and at rates acceptable to both parties. Mayer v. Mayer. 
RR YE Ge sring acer ee eieaceslaacis.scietenmnnteaseeaades 346 


EXPUNGEMENT 


To deny expungement, the prosecutor must establish by 
a preponderance of the evidence facts from which the court 
can conclude that the criteria of N.J.S.A. 2C:52-146 have 
been met; since denial of expungement where there has 
been an acquital would constitute an unusual exercise of 
judicial power, the facts established should clearly con- 
vince the court that the need for the availability of the 
records outweighs the desirable effects of expungement. 
State w FL B.C., Laws Dives ccccs iveciceecceiceneicansie 534 
The prosecutor has established by a preponderance of 
the evidence here that petitioner, who was acquitted of the 
charge of pointing a firearm at an infant, is mentally ill, 
but the argument that the record of this prosecution should 
be available to other law enforcement personnel with 
whom petitioner (who had been a police officer and might 
seek such employment again) may become involved in the 
future is not persuasive; the expungement is granted. — 
Raha bs en Boao Re een hae ene Daa wle wens 5 


FAIR LABOR STANDARDS ACT 


Administrative employee, overtime pay. Williams, Jr. v. 


Electronic Data Systems Federal Corp. U.S.D.C. .... 411 
FAMILY LAW 

Indigents—Right to Counsel. Lassiter v. Dept. Social 
Serv. of Durham Cty. N.C. U.S. Supreme Ct. ......... 16 


N.J.S.A. 18A:37-3 does not violate due process or deny 
equal protection, and the school boards in these cases can 
maintain actions based on vicarious liability against these 
parents and recover damages if they show that defendants 
had legal custody and control of the public school pupils at 
the time those pupils willfully and maliciously damaged 
school property; Doe v. Trenton, which involved criminal 
liability, is not applicable here. Piscataway Tp. Bd. of Ed. 
Ws Catntenes SUMPCING@OL. acccancccecccacenccccsadeee 41 

Up-To-Date Blood Testing For Paternity 229 

Considering the precise issue determined in State v. 
Carbone, 10 N.J. 329 (1952), and the immense socio-legal 
changes that have taken place since, the question pres- 
ented here has not been “squarely decided”; substantially 
for the reasons set forth in State v. Pitman, 124 N.J. Super. 
334 (Law Div. 1973), the common law in New Jersey today 
does not prohibit the prosecution of spouses for conspiracy. 
SGete ve Prints AAD BI ooo oasis os scare nnie caus cea 333 

Individually each act of neglect by this schizophrenic 
mother might not be sufficient for court intervention, but 
collectively the picture is one of substantial neglect and 
endangerment of the children’s mental and emotional 
health; Doe v. Downey is distinguished and the childen are 
placed in the custody of DYFS.; N.J. Div. of Youth and 
Family Services v. C.M. Juv. & Dom. Rel. Ct. ........ 580 


FARMLANDS 


The clear language of the New Jersey Constitution and 
the Farmland Assessment Act directs the imposition of 
rollback taxes in all cases in which a change to a use other 
than agricultural or horticultural has occurred; although 
the preservation of open space was one of the considera- 
tions leading to the act, this cannot justify expanding it to 
bring the land acquired by the Department of Environ- 
ment Protection for reservoir, open-space conservation or 
recreation uses within its reach. Dept. of Environmental 
Protection v. Franklin Tp. Tax Court................ 516 


The loss of farmland assessment does not automatically 
trigger the imposition of rollback taxes; the failure of this 
aging and disabled taxpayer to continue to actively devote 
his property to agriculture is not a “change in use” within 
the intent of N.J.S.A. 54:4-23.8 and, at the very least, roll- 
back taxes will not be triggered until the land is applied to 
a more intensive use than that for which it received farm- 
land assessment. Jackson Tp. v. Paolin. Tax Court .. 533 


FCC 

Elections, television, licensing. CBS, Inc. v. Federal 
Communications Commission. U.S. Supreme Ct. .... 117 
FEDERAL JURISDICTION 


Elections, appeals, equal protection. California Medical 
Assoc. v. Federal Election Commn. U.S. Supreme 
ON ta scsk oid arate le tie eo wer atavei i waka dr aeehs the Sea wins dave sie eats 202 

OCSLA, torts, indemnity. Gulf Offshore Co. v. Mobil Oil 


COU SUMNCIN OO oo.a. cars sen Sein. Ke eieninsie oShsadasees 203 
FEDERAL PROCEDURE 

Class actions, discrimination. Gulf Oil v. Bernard. U.S. 
RU) CLEC IRIE rte ee eee een ie 12 


Real property, right of reentry, Rule 12(b)(6). Harris v. 
Bally Park PI. Inc. of N.J. U.S.D.C. ¥ 37 

Jurisdiction, Younger abstention, res judicata. Sokol, 
D.D.S. v. N.J. State Commission of Investigation. 


[bh 1) fe peepee Ee en eee On UA en a UES 112 
Damages, appeals, municipalities, immunity. City of 
Newport v. Fact Concerts Inc. U.S. Supreme Ct. ..... 202 
Proposed Amendments to Federal Rules of Civil Proce- 
CULL ARO aene ie ers hire ieee a eG RN 245 
Proposed Amendments to Federal Rules of Civil Proce- 
ERO ooo die do sioidalv si gninisicioicie io ce xaie ee 357 


Municipalities, rent control, ordinance, due process, 
abstention doctrine. Troy Towers Tenants Ass’n v. Botti. 
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Page Six 


FIRE FIGHTERS 


Although items that neither affect “intimately and 
directly” the work and welfare of public employees nor 
substantially limit governmental policy-making powers 
are normally non-negotiable because they fall outside the 
definition of “terms and conditions of employment,” they 
may be permissively negotiated by police officers and fire- 
fighters; this permissive category of negotiable subjects is 
narrowly limited, however, and the promotion clause in 
the agreement here, which would deprive the city of the 
discretion to diminish the police force, was outside the 
scope of negotiations. Paterson PBA Local 1 v. City of 
PN ORIN NR. 6 os kk xb sce a hsb see kuseareee ee 202 


FIREMAN’S RULE 


Even assuming that the fireman’s rule could be applied 
to a policeman injured in the line of duty, the rule would not 
be applicable here where—after the officer had stopped the 
car for a traffic violation and defendant was aware of his 
presence—defendant’s additional acts of negligence in the 
operation of his car directly caused the officer’s injuries. 
Trainor v. Santana. Supreme Ct....................-. 79 

Appellate Division’s holding that the fireman’s rule is 
inapplicable here is affirmed, but with a comment on its 
disapproval of Berko v. Freda: Berko’s conclusion that Hill 
v. Yaskin lacked precedential value insofar as the applic- 
ability of the fireman’s rule was concerned is correct; 
moreover, the facts of Berko are distinguishable from the 
facts in this case. Trainor v. Santana. Supreme Ct. .. 79 


FIRST AMENDMENT 


Several factors merge in this case to permit the practice 
of commencing public meetings of the municipal govern- 
ing body with a brief exercise (an invocation, prayer or 
meditation chosen by one of its members on a rotating 
basis) to survive the First Amendment attack on it: the 
secular purpose of the practice (as a call to conscience, to 
establish a solemn atmosphere), the neutral content of 
most of the invocations, the lack of a denominational tone 
or sectarian emphasis, the absence of a religious setting or 
the involvement of clergy, etc.; however, a change in some 
of the factors—such as more distinctly religious exhorta- 
tions, or a more pronounced official endorsement of any 
particular invocation, or a greater degree of compulsion or 
even public or social suasion to join in—could easily tip the 
scales the other way. Marsa v. Wernik. Supreme Ct. .. 41 

The magazine publisher’s submission of film satisfies 
the requirement of contractual assent here and constitutes 
acceptance of the film processor’s limited and conditional 
undertaking, and the publisher cannot require the proces- 
sor to develop film it finds offensive, distastefu! and in 
violation of its corporate policy; plaintiff's constitutional 
right to publish does not afford the “best processor,” which 
may process or not on its own terms as long as the stand- 
ards imposed are applied objectively and uniformly. 


Penthouse Int’l, Ltd. v. Eastman Kodak Co. Ch. 
ee ea a rer 122 
Free speech, postal service. U.S. Postal Serv. v. Council 
of Greenburgh Civic Assn’s. ....................000: 177 
Freedom of religion, state fairs. Hefron v. Int’] Society 
Te ae eee 177 
Gaida v. Dr. Edward J. Bloustein, individ. and as presi- 
dent of Rutgers, The State University. U.S.D.C. ..... 250 
Public employment, retroactivity. Marino v. Bowers. 3d 
RU are be gem une Cet ee etn Sige Mairi ae 431 


FOREIGN SOVEREIGN IMMUNITIES ACT 


Separation of powers, executive branch. Dames & Moore 
v. Regan, Secy. of Treas. U.S. Supreme Ct............ 257 
Juries. Rex v. Cia. Pervana de Vapores, S.A. 3d 
LOR ole oer Nae ber ei Le ee 451 


FORUM NON CONVENIENS 


Since plaintiff has chosen a Pennsylvania resident as his 
expert to inspect the questions where his answers were 
marked incorrect, defendant’s right to confidentiality 
would be protected adequately only by an order emanating 
from a Pennsylvania court, and the doctrine of forum 
non conveniens will be invoked here. Martin v. Educa- 
tional Testing Service. Ch. Div. ..................... 145 


FRANCHISES 


A rational basis exists for providing for attorney’s fees 
in actions successfully brought by franchises while not 
providing similar relief for franchisors. Westfield Centre. 
Es is oh cxththeosanswns banesebh see ec wer’ 135 

A franchisor who in good faith and for a bona fide reason 
terminates, cancels or fails to renew a franchise for any 
reason other than the franchisee’s substantial breach of its 
obligations has violated N.J.S.A. 56:10-5 and is liable to 
the franchisee for the loss occasioned thereby, namely, the 
reasonable value of the business less the amount realizable 
on liquidation; these are the damages contemplated by 
N.J.S.A. 56:10-10, permanent injunctive relief not being 
appropriate. Westfield Centre Service, Inc. v. Cities Ser- 
ke Oe. & ae eee 135 

The federal Petroleum Marketing Practices Act, which 
expressly makes the loss of a franchisor’s right to grant 
possession of the leased premises a “reasonable” ground 
for non-renewal, has preempted the New Jersey Franchise 
Practices Act in the area of motor-fuel franchises entered 
into or renewed on or after June 19, 1978, and where (as 
here) the underlying lease ends by its own attempt to nego- 
tiate a new lease with the third party so that the franchise 
might continue to operate at the location in question. Ricco 
PEPE TSD AIMERIN sce eieisbinveexedsscenceecse 141 


The transfer of a franchise to a purchaser who was justi- 
fiably found unacceptable to the franchisor, as in this case, 
without prior notice to the franchisor constituted a “sub- 
stantial breach” of the franchisee’s obligations under the 
agreement and, accordingly, termination of the franchise 
was authorized by N.J.S.A. 56:10-5 and -6. Simmons v. 


FRAUD 


Plaintiffs’ failure to read the agreements of sale does not 
necessarily defeat their claim of reliance on misrepresen- 
tation, and the defense motion for summary judgment can 
not succeed on any theory of actual notice through delivery 
of the complex and voluminous condominium documents, 
which included the recreation area lease between the 
owner as landlord and the owner as controller of the tenant 
association prior to the sale of any units. Berman v. Gur- 
SACK, © OS UT eer ere eter Sema 79 

The alleged misrepresentations about the recreation 
area in the condominium were made by defendants; pur- 
chasers in the position of plaintiffs should be able to 
assume not only that the agreement presented by their 
seller will reflect the verbal representations that induced 
them to sign but also that they will not be burdened with 
obligations contrary to those promises through construc- 
tive notice, normally imposed on purchasers by the record- 


ing statutes. Berman v. Gurwicz. Ch. Div............. 79 
FREE SPEECH 

Postal service, First Amendment. U.S. Postal Serv. v. 
Council of Greenburgh Civic Assn’s. ................ 177 
FREEDOM OF EXPRESSION 


Live nude dancing is protected by the First Amendment; 
the city has failed to justify its broad restriction of pro- 
tected expression here, and it is ordered to issue licenses to 
the adult book store operator for coin-operated peepshows 
using live nude female dancers and coin-operated conver- 
sational booths using live nude females. Trombetta v. 
Og © 7: ae I = 578 


FULL FAITH AND CREDIT 


No public policy denies recognition to a foreign judg- 
ment by confession, and a knowing waiver of due process 
requirements would make such a judgment effective; how- 
ever, if the facts support defendants’ claims, the waiver of 
notice and hearing on which the validity of this judgment 
depends cannot be effective, and the issues must be 
resolved at a plenary hearing if it is concluded at a preli- 
minary hearing that defendants’ challenge to the waiver 
does not come too late. United Pacific Inc. Co. v. Estate of 
PMA: AW MY. civics cess aw sses ceoanserwensen sent 603 


GARAGES 


The operator of an enclosed garage is under a duty to 
exercise reasonable care to protect the parked cars and 
those items one would reasonably expect to find within 
them, and a resumption of negligence arises upon proof of 
loss; the operator here is liable for the damage to plaintiffs’ 
cars and for the theft of property from them. McGlynn v. 
Newark Parking Auth. Supreme Ct.................. 189 


GOVERNOR 


The temporary emergency executive order giving author- 
ity to the commissioner of the Department of Corrections 
to alleviate inmate overcrowding by allocating the flow of 
prisoners sentenced to state facilities from county correc- 
tional institutions and, where necessary, redistributing 
such prisoners among county facilities, bears a reasonable 
relation to and is authorized by N.J.S.A. App. A:9-30 et 
seq., which delineates the emergency powers of the Gover- 
nor. Worthington v. Fauver. App. div................ 416 


GRAND JURIES 


Subpoenas, Schofield doctrine. In re Grand Jury Pro- 
ceedings Harrisburg Grand Jury 79-1 Robert McNabb. 3d 


LU CR PE ERE Race aoe eb CS REN bbah sobs ue reekebeuuks 455 
GUN CONTROL 

Permits, criminal law, evidence, burden of proof, due 
process. Mercado v. Hilton. U.S.D.C................. 250 


Antique handguns are not exempt from N.J.S.A. 2C:39-7 
but the unavailability of ammunition renders this 1869 
revolver unusuable and thus neither a “firearm” nor a 
“weapon” as defined in N.J.S.A. 2C:39-1r; the indictment 
charging defendant, a convicted drug seller, with unlaw- 
fully possessing it in his home must be dismissed. State v. 
RE MNW roe cc in cso abon band bec cas hebwaecews 484 


HEALTH 


The State Health Benefits Commission is required to 
extend an increased level of reimbursement under Blue 
Shield to employees of participating local governments. 
Attorney General’s Formal Opinion No. 8-1981 502 

Appellant, which uses mobile vans and medical screen- 
ing equipment to perform such medical testing services as 
blood pressure readings, chest x-rays etc., is unquestiona- 
bly a “facility” subject to the Health Care Facilities Plan- 
ning Act, and no hearing was required for the Commis- 
sioner of Health to make that determination. Medcor, Inc. 
JA py. yl) See enh oe a meena se teres 98 


The duty assumed here by the health care entity that 
took chest x-rays of plaintiff and his fellow employees—to 
carefully diagnose within reasonable professional stand- 
ards any condition appearing on the x-ray—was nonde- 
legable; engaging an independent medical contractor to 
read the x-rays created no insulation for it against liability 
for his negligence in failing to diagnose an early, treatable 
stage of lymphatic cancer. Marek v. Professional Health 
ca SS Lo ee eee re ee cee 178 


HOMESTEAD REBATES 


The attention of the Legislature is drawn to the result 
that, since retirement community (“life-care”) residents do 
not have a proprietary interest in their place of residence 
as required by N.J.S.A. 54:4-3.80, they are not eligible for 
tax rebates under the Homestead Rebate Act. MacMillan 
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General Motors Corp. App. Div...................... 


v. Director, Div. of Taxation. App. Div............... 345 
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HOSPITALS 


Antitrust, Sherman Act, immunity. Nat’! Gerimedical 
Hosp. & Gerontology Center v. Bluecross of Kansas City. 
I9RG SSID AN ots hyo aics bee ea rc males ees 

The Hospital Center at Orange v. Cook 177 N.J. Super. 
289 (App. Div. 1981), has correctly overruled Cooper Medi- 
cal Center v. Joyner, 165 N.J. Super. 482 (Law Div. 1979); 
the failure of a Hill-Burton obligated hospital to give 
required notice to a medical indigent constitutes an abso- 
lute bar to the right of the hospital to sue for its bill for 
services rendered to such a person, and both Joyner and 
Boyd (the consolidated appears here) are remanded—once 
a prima facie case establishing the debt has been made, 
defendants must bear the burden of proving that they 
came within the Hill-Burton umbrella and that the hospi- 
tal transgressed respecting the requirements of the act. 
Cooper Medical Center v. Boyd. App. Div............ 118 

N.J.S.A. 26:H-7.1, which was drawn with defendant’s 
situation in mind and which exempts from the require- 
ments of obtaining an initial certificate of need non-profit 
corporations that acquired land, prior to the effective date 
of the Health Care Facilities Planning Act, within a 
municipality that has no hospital within its borders, and 
that had funds appropriated by the municipality for the 
purpose of constructing one, does not violate the equal 
protection clause or the state proscription against special 
legislation. Paul Kimball Hospital, Inc. v. Regional Health 
Planning Council. Supreme Ct. ................0000: 134 


HYPNOSIS 


Hypnotically refreshed testimony may be admissible in 
a criminal trial if six procedural requirements to ensure 
reliability have been complied with and if the trial court 
finds the use of hypnosis in the particular case reasonably 
likely to result in recall comparable in accuracy to normal 
human memory; if the testimony is admissible, the oppo- 
nent may still challenge the reliability of the procedures 
followed in that case, but may not attempt to prove the 
general unreliability of hypnosis. State v. Hurd. Supreme 
Court 165 

The party seeking to introduce hypnotically refreshed 
testimony has the burden of establishing admissibility by 
clear and convincing evidence; in this case, the State failed 
to demonstrate the reliability of the procedure used, and 
the judgment of the trial court precluding the proposed 
incourt identification of defendant is affirmed. State v. 
SEN UIC NOEs, once daa acckssndsisassssueeaxs swe 165 


IMMIGRATION 


Passports, Secretary of State. Haig, Sec’y of State v. 
Aiea: TIS Baneme COON ss s:5 ois 5 5.5 ae sess sons 00s 180 
Deportation, appeals, juridiction. Dashmalchi v. Immi- 
gration and Naturalization Service. 3d Cir........... 455 


IMMUNITIES 


Hospitals, antitrust, Sherman Act. Nat’l Gerimedical 
Hosp. & Gerontology Center v. BlueCross of Kansas City. 
AU ie WomPeMne AOls 5. hai yee cae rete home ee eae 55 

The immunities of municipalities and their officials sued 
directly under the State Constitution are identical to those 
provided by Federal law; in this action, none of the defend- 
ants enjoyed any immunity defense, but plaintiff's claim 
of sex discrimination was not proved. Lloyd v. Borough of 
Stone Harbor. Ch. Div. 262 

Judges, prisons, overcrowding. Inmates of Middlesex 
County v..donn ©. Demos: USAC. .05o:0 os cee se sees 422 


INCOMPETENCY 


The Legislature, which is the only body constitutionally 
authorized to assign probate to any court other than the 
Chancery Division, has by its inaction permitted the 
exclusive jurisdiction of probate matters to be vested; since 
probate is now exclusively a division of the Chancery 
Court, the constraints imposed by prior practice, if any, no 
longer apply, and any person may petition for the 
appointment of a guardian in the declaration of incompet- 
ency. In re Bennett. Law DIV. 6:65.66 666 00% 00 o0ene 370 


INDICTMENTS 


A trial judge cannot amend an indictment to charge a 
different offense, and defendant’s conviction of an offense 
for which he was not charged and which was not a lesser 
included offense of the charge in the indictment cannot 


stand. State v. Wagner. App. Div. ................... 499 
INDIGENTS 

Right to counsel, family law. Lassiter v. Dept. of Soc. 
Serv. of Durham Cty. N.C. U.S. Supreme Ct........... 16 


Due process, paternity. Little v. Streater. U.S. Supreme 
Court 54 


INFANTS 


The holding here that the notice to the Unsatisfied 
Claim and Judgment Fund on behalf of the infant plaintiff 
was timely is consistent with the treatment of such claims 
by the Tort Claims Act, which allows an infant’s notice of 
claim to be made anytime within his minority; practically, 
the result reached here (where the Fund suffered no preju- 
dice from the passage of time) is similar. Wilkins v. Smith. 
PRANEN SNW hat ne ee peony Glos anis Ca eens Beaten 595 


INSTRUCTIONS 


When a collateral or alternative evidence source other 
than the defendant’s testimony is available to explain the 
possession of stolen property, an instruction to the jury 
that other than an innocent inference might arise absent 
such an explanation is constitutionally permissible. State 
VAIO PROT GOIN, eo cnt 5 bib sooo ss sob oko cee eee owes 141 

Where, as here, there is an absence of a specific showing 
in the record as to the availability of an evidence source 
other than defendant’s own testimony to explain his pos- 
session but the property is of a nature that is not subject to 
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INSTRUCTIONS—Continued 

abandonment or some similar act by the owner and the 
circumstances otherwise strongly suggest the existence 
and availability of explanatory evidence if the possession 
were innocent, such availability may be presumed, and an 
instruction permitting the jury to consider the unexplained 
possession under the circumstances of a recent theft is 
within constitutional bounds. State v. Burch. App. 
MRR Pca nae cea ee ats or cle hs a Sa se Ss oars aulsavoseav ch kevin 141 


INSURANCE 


A mortgage acquiring title to property is entitled under 
the standard mortgage clause to receive insurance pro- 
ceeds for the full amount of any loss occurring after it 
acquired title, subject only to the policy limit and the rights 
of superior mortgages. 495 Corp. v. N.J. Ins. Underwriting 
BABB MASI ROMI COG co... ic «gua sash evaieiacs Wiese Glee weinis owaceen 25 

The notification provision in the contract does not 
require a mortgagee who acquires title to the insured prop- 
erty to notify the insurer of this fact unless there is also an 
increased hazard. 495 Corp. v. N.J. Ins. Underwriting 
PRBS SUBMEMCHCOUNG «6.6.6.5 605 5.0 0 odie sedate ane sarignes 25 

Truth in Lending Act, security interests, automobiles. 
Anderson Bros. Ford v. Valencia. U.S. Supreme Ct. ... 54 

Joint liability, indemnification. Pa. Manu. Ass'n. Ins. 
Co. and George Wollman, Inc. v. Lumbermens Mutual 
.CEYSIIEUL IRV 101 C1) a OR a en ae 72 

Aninsurable interest is not destroyed by the existence of 
an executory contract for the demolition of a building, and 
defendant must indeminify plaintiff under the fire insu- 
rance policy for the accidental destruction of the building 
six days before the demolition work was to begin. Tublitz v. 
MIO AMS Tan DIY so. 5 caceie esraiurs eisroic-a'eis aehwscatcnwaaceers 178 

The claim of fraud here (that the buyer added property to 
the deed) is clearly within the language of the exclusion in 
the policy and need not be defended by the title insurance 
company; the claim of mistake is not excluded and would 
have to be defended by the insurer, except that it is better 
off if its insured loses and cannot provide a defense with 
absolute fidelity. The Title Ins. Corp. of Pa. v. Wagner. Ch. 
MOV ecidc store tna ciah Sateve etwas tielarsse 5 5 eae eh tite iss 218 

If the insured is successful in the underlying litigation as 
to the fraud issue, she may claim reimbursement from the 
title insurance company for the cost of the defense and, if 
she is successful as to both the fraud and mistake issues, 
she may seek to recover her losses as well; since the com- 
pany may not participate in the underlying litigation, it 
should not be bound by factual determinations reached in 
it that relate to coverage. The Title Ins. Corp. of Pa. v. 


MAREE SO RBI D6 chet M5 pclae ara bres cae soo bain wone ans 218 
Notice. Markowitz, Receiver for Arnold and Co., Inc. v. 
Ins. Co. of No. America. U.S.D.C. ................00- 250 


The Commissioner of Insurance may bar an insurer that 
becomes a subscriber to a rating organization from adopt- 
ing the rates, schedules and policy forms previously 
approved for use by such subscribers without the specific 
approval of the commissioner. In re Allstate Ins. Co. App. 
MOEN Fes oo ap ONG ae eIsteis pnd Bie a Saeed GS Gla eee HUN SE LO NEF ATU 308 

Accident Insurance and the “Sole Cause” Clause, by 
EN Genet TY a 371 

The carrier did not have the right to cancel plaintiff’s 
entire coverage here, where he had fully paid the premium 
on the original policy but had failed to complete premium 
payments due on a subsequent endorsement extending 
coverage to second car; judgment for damages sustained 
by reason of plaintiff’s loss of the first car. Studzinski v. 
The Travelers Ins. Law Div: « «......6..6 <s:000000000000% 420 

This motion for discovery in the insured’s suit against 
his insurer for exposing him to liability in excess of the 
policy limits falls squarely within the exception in Evid. R. 
26 that bars the invocation of the attorney-client privilege 
by one client against another, and the insurer may not 
invoke the privilege to preclude pretrial disclosure of con- 
fidential communications between it and the attorney it 
selected to represent the insured. Longo v. American Poli- 
cyholders’ Ins. Co. Law Div. ...............ccceceees 525 

After the title insurance company had received the 
required notice of the title defect and no litigation had 
commenced requiring a defense, it was obliged (construing 
the policy to satisfy the reasonable expectations of the 
insured) to either satisfy the judgment of record or release 
the lots from the lien without insisting on an “actual loss” 
as it defines that unworkable term. Summonte v. First 
American Title Ins. Co. Ch. Div. ................000- 579 


INTEREST 


The court below misconceived the intent of N.J.S.A. 
34:13A—19 and -20 mandating the immediate payment of 
the arbitrator’s award despite the employee representa- 
tive’s attempt to vacate it, and erred in ordering the munic- 
ipal defendant to pay eight per cent straight interest on the 
award. Elizabeth Police Superior Officers Ass’n v. City of 
MMC ELEN ADDS TLV og 06. n'0-5 0/0 0s 4siaceia's as oes eelslesieieni we 451 


IRA 


The general ERISA enactments, and the Individual 
Retirement Account (IRA) enactment in particular, were 
not intended to be vehicles for the avoidance of family 
support obligations, and plaintiff can levy on the corpus of 
defendant’s IRA to satisfy her judgment for alimony and 
child support arrearages. Mallory v. Krafte.Ch. Div. 299 


JUDGES 


The ethical restrictions in the Conflicts of Interest Law 
against dealings with casinos shall also govern the con- 
duct of part-time municipal court judges while in office, 
with respect both to the discharge of their official responsi- 
bilities and to their practice of law, including any law firm 
or other attorneys with whom they are employed or asso- 
ciated; the post-termination restrictions shall be limited to 
part-time municipal court judges individually and not 
extended to law firms or other attorneys with whom they 
become associated after leaving judicial office. Knight v. 
City of Margate. Supreme Ct. .................0eeeee 105 
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Since there has been genuine uncertainty as to the 
applicability to municipal court judges of the ethical res- 
trictions against dealings with casinos, this decision, as it 
pertains to all such judges with the exception of those 
presiding in Atlantic City) shall not be effective for six 
months to afford them a reasonable opportunity to decide 
whether to remain in office or resign. Knight v. City of 
jy SNE LCaS 17) 1) Ot Seen a a Ro 105 

The Conflict of Interest Law’s prohibitions against deal- 
ings with casinos by full-time members of the Judiciary 
(and by those with whom they are associated) for two years 
following their terminations of public office includes all 
full-time municipal court judges and Atlantic City munici- 
pal court judges, and does not conflict with the constitu- 
tional judicial powers of the Supreme Ct. Knight v. City o 


IFAT MAte sn SUDLOME Ob) i ossc.0.0 6s os salads cic no osew econ 105 
Prisons, overcrowding. Inmates of Middlesex County v. 
goer. Memes USC. accesso cele eos cee swsce ees 422 
The Role of the Judiciary in Criminal Justice System, by 
ELON WOONV ANON 19. O-, TOU; ocs.d ccc ccc cce ene esncees 526 
Annual Report of the Advisory Committee on Judicial 
NMC ele craig aes Sct Le TCs eck eee ne alk eo Rese 589 
JUDGMENTS 


Under N.J.S.A. 2A:17-24, the trial court had the power to 
order that a portion of defendant’s salary from the federal 
government be paid in monthly installments to satisfy 
plaintiff's judgment; cases that held that the salary of a 
federal employee was not subject to execution as a matter 
of public policy were decided prior to the 1942 amendment 
to that statute and no longer represent the law or policy of 
New Jersey. Flynn v. Connor. App. Div. ............ 515 


JUDGMENTS BY CONFESSION 


No public policy denies recognition to a foreign judg- 
ment by confession, and a knowning waiver of due process 
requirements would make such a judgment effective; how- 
ever, if the facts support defendants’ claims, the waiver of 
notice and hearing on which the validity of this judgment 
depends cannot be effective, and the issues must be 
resolved at a plenary hearing if it is concluded at a preli- 
minary hearing that defendants’ challenge to the waiver 
does not come too late. United Pacific Inc. Co. v. Estate of 


| cael ec) 9) hr 603 
JURIES 
Report on Operation of N.J. Jury System. ......... 129 
Conspiracy, jurisdiction, double jeopardy. United States 
VEU ZZOUONOOMON yh ors sient tien a db. 0i01b-0i8Wieeeiee aes 195 
Discrimination, ADEA, age, public employees. Lehman, 
Sec’y. of Navy v. Nakshian. U.S. Supreme Ct. ....... 202 
Foreign Sovereign Immunities Act. Rex v. Cia. Perva- 
VIA GE VANOLED OUIOIR eo: oie cclce diced oe sdees ceeeseceacs 451 


N.J.S.A. 2A:74-1, which outlines the procedure for impa- 
nelling a jury, cannot be ignored; although the defendants 
in this criminal case have been unable to demonstrate 
prejudice, a reversal is required to insure future observance 
of the prescribed safeguards. State v. Wagner. App. 
LL A SIN ees hae lary Aine ican Re ne 499 


JURISDICTION 


The fact that plaintiff now charges that the conduct 
underlying its grievance also constituted violations of 
constitutional and statutory law independent of the Law 
Against Discrimination does not affect the applicability of 
the exclusivity provisions of N.J.S.A. 10:5-27; plaintiff's 
election to pursue its grievance before the Division on Civil 
Rights operated to waive its right to pursue, in state court, 
other avenues of relief for the same grievance except 
through the appellate process. Christian Bros. Inst. of N.J. 
v. Northern N.J. Interscholastic League. ............. 77 

OSHA, notice of contest. J.I. Hass Co., Inc. v. Occupa- 
tional Safety and Health Review Comm’n. and Marshall, 
SOG Ys Oh WAROPs Sd CIP. og <5 5004 seca nes seas ccaiew ee cede 81 

Here, where plaintiff was a resident of New Jersey when 
she brought her action for separate maintenance and 
when the acts of extreme cruelty were committed, but was 
no longer a New Jersey resident when she amended the 
complaint to seek a divorce, the amended complaint 
related back to the time of the filing of the original com- 
plaint and the trial court had jurisdiction to grant a 
divorce. Raybin v. Raybin. App. Div................. 140 

Labor law, Labor Management Relations Act, interna- 
tional law. United Ass’n. of Journeymen & Appren. of the 
Plumbing & Pipefitting Inst. of the U.S. & Can., AFL-CIO 
BULGE GY CRIS ene ere ene eae ae 176 

Bankruptcy, railroads, secured transactions, priorities. 
In the Matter of the Lehigh and New England Railway 


EGER CLG OO) ae ee 361 
Long-arm statutes, corporations. Hendrickson v. Reg O 
(O72 C1 aa ae PR errr ene 361 


State courts and federal courts have concurrent jurisdic- 
tion over in personam proceedings and neither may res- 
train such proceedings in the other court, but when the 
proceedings are in rem the court first acquiring jurisdic- 
tion may enjoin proceedings in the other; the possible 
impasse here, where there are both in rem and in personam 
issues, should be resolved gracefully: if defendant files in a 
federal court that decides the arbitration issue favorably to 
him, the temporary restraints against arbitration imposed 
in the state court will be dissolved. Aysseh v. Lawn. Ch. 
| EE SSA erent Repent aoe ae eee ee Ene ee 442 

R. 3:10-3 expressly recognizes the right and opportunity 
of a defendant in a criminal or quasi-criminal matter to 
attack, if the court in which the charge is pending, the 
validity of the regulation on which the charge is based, and 
such a collateral attack does not convert the proceeding 
into an action entertainable only by the Appellate Div- 
ision; this matter is remanded to the Law Division for a 
trial de novo on appeal by the State from the municipal 
court’s acquittal based on its conclusion that the regula- 
tion in question was invalid. State v. Barcheski. App. 
OE EE RE SPN ey ee Tene ene rn 477 


Page Seven 


Unless a challenged regulation of a state administrative 
agency is clearly in contravention of the enabling statutes, 
the better practice (as with constitutional questions) would 
be for the municipal court to assume its validity, leaving 
that question to a higher court. State v. Barcheski. App. 
ORO gs haha rs Soca BUEN TW sea eS Wr da ra eR AS ORO RNS 444 


JURY INSTRUCTIONS 


Failure to honor proper requests for injury instructions 
will ordinarily be deemed prejudicial error when the sub- 
ject matter is fundamental and essential or is substan- 
tially material to the trial; when the subject matter does 
not fall within those two categories, the trial court should 
observe guidelines of relevancy and materiality in exercis- 
ing its broad discretion on whether to grant a request, and 
the objecting party must establish an abuse of discretion. 
State v. Green. Supreme Cin: 6 s.6cssecs see 7 


Despite the crucial nature of the issue in this rape and 
armed robbery case, the charge as given did not specifi- 
cally cover identification; under all of the circumstances, 
defendant, having brought the matter to the attention of 
the court by objecting to the charge, was entitled to an 
identification instruction even though he had not submit- 
ted a formal request. State v. Green. Supreme Ct. ..... 78 


JUSTICIABILITY 


Plaintiff's objection to the unofficial custom of “guber- 
natorial courtesy” whereby bills that have been passed in 
both houses are not presented to the Governor for signa- 
ture or veto until he requests them (thus permitting “pocket 
vetoes”) presents a nonjusticiable political question, the 
resolution of which is constitutionally committed to the 
Legislature. Gilbert v. Gladden. Supreme Ct. ........ 259 


JUVENILES 


The Tort Claims Act bars a cause of action against the 
State or other public entity or public employees for injury 
to a JINS caused by another JINS while both are commit- 
ted to and in custody of the same group foster home facil- 
ity, since they are “prisoners” under N.J.S.A. 59:5-2b(4). 
BG VEU Pe PGs soca icwsacasarveurveeancaeaes 12 


LABOR LAW 


Labor Management Relations Act, jurisdiction, interna- 
tional law. U.S. Ass’n of Journeymen & Apprentices of the 
Plumbing and Pipefitting Industry of the U.S. & Can., 


PV PO) OSES S 0 ree ae Penne rer 176 
Duty to bargain. First National Maintenance Corp. v. 
IN Rae US, SUNNOHIO OL on won co. nce cccacceee's 180 
Collective bargaining, trust funds. N.L.R.B. v. Amax 
Coa CG. Ure, SURGING Clee ok sis dec acctidieds ccnginus seis 202 
Elections, discrimination, race. N.J.R.B. v. Silverman’s 
Mer a Wear Iie: ae Oi 6ooo ios cceveneesdccnccesesec 361 


Attorneys’ fees. Jaden Electric, A Div. of the Fairfield Co. 
v. Int’] Brotherhood of Electrical Workers, Local Union No. 
UE PAP ECONO Uri racic ek ccvacksvcddwcsecessekees 422 


LANDLORD AND TENANT 


The tenants here are not entitled to an abatement in rent 
since the landlord repaired the defective condition within a 
reasonable time after learning of it; the rationale of Park 
Hill Terrace Assoc. v. Glennon that a different rule should 
apply when the tenant seeks an abatement in a summary 
dispossess action, as distinguished from a suit for overpaid 
rent, is not accepted. Chess v. Muhammad. App. 
|) oe ee ene eer rer errr er ce rere 135 

To justify early termination of the lease (or an abate- 
ment of rent) the tenant must show (as here) that the noise 
or conduct of a co-tenant made the premises substantially 
unsuitable for ordinary residential living and that it was 
within the landlord’s power to abate the nuisance. Got- 
tienen ¥.. MatinOt AD DIG es. ooo. :.n.5 5.00.00 conc de neue 140 

The condominium association’s by-law requiring secur- 
ity deposits from all unit owners who rent their premises is 
unreasonable in that it creates a limited class from whom 
an extraordinary payment of money into escrow is de- 
manded, arbitrary in that it seeks to acquire a fund arising 
out of a contractual arrangement between members of this 
class and their tenants, and unnecessary because regula- 
tions imposing charges on owners adequately protect the 
association against the anticipated damage by tenants. 
Coventry Square Condominium Ass’n v. Halpern. we? 
as ol erar done av on cndgadesanusaeveecdeesa 


LANDOWNERS LIABILITY 


The sport of riding a jeep up and down hills is plainly 
recreational, and the city is immune here under the Land- 
owners Liability Act; there is no evidence from which it 
could be inferred that the cable (strung from posts as a 
barrier to the police pistol range in the otherwise unim- 
proved woodland area) with which the jeep collided, if 
hazardous, was erected willfully or maliciously to bar 
access to the adjoining hills. Lauber v. Narbut. App. 
EON aicis slluns Sosa deogeceumumeendoeiekeoneeevtentned 2 


LEGAL MALPRACTICE 


The carrier’s contention that there can be no malpractice 
adjudication unless and until liability has been estab- 
lished on the underlying claim is rejected—the trial judge 
correctly found malpractice as a matter of law here (where 
plaintiff's suit had been dismissed for failure to answer 
interrogatories) irrespective of the merits of or collectibil- 
ity on plaintiff's personal injury claim; the carrier was 
expected to test those issues in the trial on damages, but 
foreclosed itself from that opportunity by settling the mal- 
practice claim with prejudice after summary judgment 
adjudicating coverage was entered. Cotton v. Travaline. 
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Page Eight 


LEWDNESS 


Even ifitis assumed that defendant’s dance routine was 
“flagrantly lewd and offensive” within the meaning of 
N.J.S.A. 2C:14-4, the bar patrons approved of it and the 
State’s proof is thus deficient with regard to the required 
mental element; since the ABC investigators were to all 
appearances willing participants, it is difficult to see how 
they could be perceived by defendant as “unconsenting 
persons who would be affronted or alarmed” by her con- 
duct. State v. Capetta. Law Div...............0..2000- 443 


LIMITATIONS OF ACTIONS 


* 

The determination in Lady Van that a cause of action 
against a guarantor of payment of a demand note accrues 
upon notice of dishonor, rather than upon issue, was in 
error—a guarantor of payment (as distinguished from a 
guarantor of collectibility) is, like a matter, primarily liable 
on the note; where a maker also signs a demand note as a 
guarantor of payment, the six-year statute of limitations 
begins to run from the date of issue—however, the dispute 
here is remanded for a determination of whether the parties 
intended that the note issued as security for the perfor- 
mance of a lease came due upon issue or upon breach of the 
lease. Ligran, Inc. v. Medlawtel. Supreme Ct. ........ 222 

A debtor can assert a defense of recoupment under the 
federal Truth in Lending Act to reduce her liability in a suit 
brought by a creditor on the debt although an affirmative 
action for relief on the same claim would be barred by the 
applicable one-year statute of limitations. Beneficial Fi- 
nance Co. of Atlantic City v. Swaggerty. Supreme 
CO PE ne ee ee ee eS © 245 

Education, handicapped, appeals. Tokarcik v. Forest 
Hills School District. 3d Cir. .....................00- 455 

Delivery occurs for the purpose of the commencement of 
the running of the one-year statute of limitations in the 
Carriage:of Goods by Sea Act when the shipper relin- 
quishes control of the goods (in this case, to the terminal) 
after having notified the consignee of their arrival; plain- 
tiff-did not obtain possession of the cargo upon its arrival 
here because of its own failure to secure proper customs 
documentation, and its claim that the goods were damaged 
is time barred. Bottom Line Imports v. Korea Shipping 
SIDE EOIN ENO ee mn cc CL eb ebcca tke cn eoeeekewe 530 


LIS PENDENS 


Where, as here, plaintiffs avail themselves of the statu- 
tory lis pendens procedures to enforce existing, publicly 
noticed liens on real property, N.J.S.A. 2A:15-6 et seq. and 
the notices filed thereunder are valid; however—to satisfy 
the due process requirements noted by the U.S. District 
Court in Chrysler—when filing a notice of lis pendens to 
establish an interest in a defendant’s property, the plaintiff 
should proceed as if applying for an order directing the 
issuance of a writ of attachment pursuant to R. 4:60-5(a), 
and then make a minimal showing that the claim warrants 
the degree of deprivation of property rights that occurs 
when a notice of lis pendens is filed; it is suggested here 
that the Civil Practice Committee recommend more per- 
manent procedures by way of rule amendments. The Uni- 
ted Savings & Loan Ass’n of Trenton. Ch. Div. ...... 501 


LONG-ARM JURISDICTION 


Applying the standards of World-Wide Volkswagen to 
this suit for the balance allegedly due, where the out-of- 
state defendant purchased a product that was partially 
manufactured in New Jersey pursuant to a contract that 
was both solicited and largely executed outside of New 
Jersey, the minimum contacts necessary to support in per- 
sonam jurisdiction are not present. NJM, Inc. v. Nation- 
wide Fund Raisers. Law Div......................00: 300 


LONG-ARM STATUTES 
Corporations. Hendrickson v. Reg O Co. 3d Cir..... 361 


MATRIMONIAL LAW 


Supreme Court Issues Final Matrimonial Report..... 1 

Upon an affirmative determination of the considerations 
listed to Ross v. Ross, plus the expectation of the parents 
that the child would attend college and the reasonableness 
of the time between graduation from high school and the 
child’s desire to attend college, parents may be called on in 
a given case to contribute to the child’s college education 
regardless of the fact that the child may have been for- 
mally declared emanicipated; however, in light of the facts 
in this case, it would be inappropriate to require plaintiff to 
contribute to his 22-year-old son’s college education. Sakov- 
SD; PUTER ARNG 5 occ ces oss dbeckesesscvancbaee 8 

Community property, armed services, pensions. McCarty 
fe, & er re! 117 

The doctrine of forum non conveniens should be applied 
in child custody cases; here, where the father seeks a 
change of custody, venue shall be transferred to the county 
where the children live with their mother (who is afflicted 
with multiple sclerosis) and where their friends, teachers, 
doctors and religious leaders, who will probably be called 
as witnesses, also live. Loonan v. Marino. Ch. Div. .. 120 


Joint custody is likely to foster the best interests of the 
child in the proper case, where the parents exhibit a poten- 
tial for cooperation in matters of child rearing, and its use 
is endorsed as an alternative to sole custody in matrimon- 
ial actions; no presumption is established in its favor, how- 
ever, or in favor of any particular custody determination. 
ORK OGIO: TOMO, os os oid kes osesyasecwees 129 

A sua sponte custody determination is properly within 
the discretion of the trial court, provided it is, as here, 
supported by the record; however, the parties should be 
given an opportunity to address any new issues raised by 
the court. Beck v. Beck. Supreme Ct.................. 129 

If joint custody, which consists of two elements, is feasi- 
ble except for one or more practical considerations (the 
financial status of the parents, the proximity of their 
homes, the demands of parental employment, and the age 





and number of the children) the court should consider 
awarding legal custody to both parents with physical cus- 
tody to only one (and liberal visitation rights to the other). 
ee Go a.) © ante 129 

As a matter of law, the Appellate Division’s reliance on 
Sorentino I, an adoption case, was inappropriate here, 
where the issue is an initial child custody determination; 
since post-divorce custody decrees seek to preserve, not 
destroy, parent-child attachments, the procedural safe- 
guards provided by Sorentino I are not applicable. Beck v. 
BEORSESHITEND NOG co. och bce sacssuesescsossue veces ee 

When the actions of an uncooperative and recalcitrant 
parent deprive the child of the kind of relationship with the 
other parent that is deemed to be in the child’s best inter- 
ests, removing the child from the custody of the uncooper- 
tive parent may be appropriate as a remedy of last resort. 


DEK WAPOA RODIMEITIONOL, 65 $5 v0 5 UhS 00 seca en soeeuse 129 
Alert to Family Law Practioners by, Gary N. 
MMMM Soe N aS ee Se chico seco uk ce ceesseeaesneee sauce 130 


The amendments to N.J.S.A. 2A:34-23, which excludes 
from equitable distribution all property acquired during 
the marriage by either party by way of gift, devise or be- 
quest, except interspousal gifts, should be applied retroac- 
tively; it applies to this case and to all other cases now on 
direct appeal or in which a final judgment has not been 
entered. Gibbons v. Gibbons. Supreme Ct. ........... 138 

In this situation, where the ex-wife remains in possession 
of the marital home pending the raising of the children (an 
event at least ten years in the future), her remarriage or 
some other event, but the ex-husband receives a present 
share of the asset, transfer of title to her with reservation of 
an equity interest in him is most appropriate; where the 
property is likely to be sold in a shorter time than in this 
case, a second mortgage with a realistic and perhaps a 
flexible interest rate, tied to a recognized indicator, may be 
appropriate. Daly v. Daly. App. Div. ................ 138 

Here, where plaintiff was a resident of New Jersey when 
she brought her action for separate maintenance and when 
the acts of extreme cruelty were committed, but was no 
longer a New Jersey resident when she amended the com- 
plaint to seek a divorce, the amended complaint related 
back to the time of the filing of the original complaint and 
the trial court had jurisdiction to grant a divorce. Raybin v. 
MM ERDTIRIEIN@ cL ohare Mik bo euae oh bake oueee 140 

Beck v. Beck, by Myra T. Peterson................. 269 

The general ERISA enactments, and the Individual Re- 
tirement Account (IRA) enactment in particular, were not 
intended to be vehicles for the avoidance of family support 
obligations, and plaintiff can levy on the corpus of defend- 
ant’s IRA to satisfy her judgment for alimony and child- 
support arrearages. Mallory v. Mallory. Ch. Div...... 299 

N.J.S.A. 2A:34-23 grants jurisdiction to a court to enter- 
tain, in circumstances such as are presented here, a motion 
to modify the original judgment of divorce to seek payment 
of support and expenses for a child attending college, and 
the mere fact that the child is at the age of majority is no 
bar; Kruvant v. Kruvant does not hold otherwise—there is 
no age fixed in the law when a child becomes emanicpated. 
ed A ae Oe Le 343 

Where the wife by virtue of her need seeks to compel the 
husband to pay counsel fees, the fee should not be fixed by 
simply taking (without critical examination of the nature 
and extent of the services) the total time assertedly ex- 
pended by counsel and multiplying the hours by the 
charges (to which the husband never consented); defend- 
ants should be afforded a plenary hearing to challenge 
various items in the affidavit of services here (and coun- 
sel’s many conferences with plaintiff should be scrutinized 
most carefully). Mayer v. Mayer. App. Div. .......... 346 

The retention of the accountant and real estate appraiser 
was done ex parte by plaintiff; the better practice would be 
to apply to the trial court first (on notice to the adversary) 
and, upon a showing of necessity, for the court to designate 
the experts to be retained—if possible from among persons 
and at rates acceptable to both parties. Mayer v. Mayer. 
oO OS St a en ae ny eee 346 

Here, where defendant wife purchased plaintiff hus- 
band’s interest in the marital home from his trustee in 
bankruptcy after the divorce complaint was filed, plaintiff 
is not entitled to equitable distribution of the realty. Lee v. 
SO RSMO Se sas bee kee e sel Seeke hove ewes eee 349 

The holding in DiTolvo notwithstanding, where one 
spouse has a claim for a personal injury that occurred 
during the marriage, monies realized from a tortfeasor as 
compensation for pain, suffering, disfigurement, disabil- 
ity, or other debilitation of the mind or body represent 
personal property of the injured spouse not distributable 
under N.J.S.A. 2A:34-23; likewise, monies realized for a 
claim of loss of consortium must in fairness be so treated, 
but losses such as lost wages and medical expenses that 
have diminished the marital estate are distributable when 
recovered. Amato v. Amato. App. Div................ 357 

The Impact of the Final Matrimonial Report, by Hon. 
ie SE 1 SR aRE es are oe Se regeate Mean carey 405 

On the wife’s post-judgment motion here, the husband 
can be ordered to specifically perform his marriage con- 
tract (entered into under Jewish law) and obtain a “Get” (a 
Jewish ecclesiastical divorce, without which the wife can- 
not remarry under Jewish law) without infringing on his 
constitutional rights or violating the establishment of reli- 
gion clause. Minkin v. Minkin. Ch. Div. ............. 420 

The agreement here, by its terms, takes this case out of 
the Lepis criteria and exhibits the parties’ intent that the 
alimony provisions would be open to modification three 
years after the judgment of divorce, allowing defendant an 
opportunity to become established financially as an or- 
thopedist; the modification application will be limited to 
the standard of living the parties would have had in three 
— Sterling v. me ptt Ch. Div ; 470 

nsurance, armed services, Supremacy Clause. Ridgw 
v. Ridgway. U.S. Supreme Ct. . “ bscvas d Sais ws ” 492 

It would be inappropriate to extend the rule in Coor— 
which held that where a co-respondent has intervened and 
filed an answer the court has discretion pursuant to R. 
4:42-9(a)(1) to impose a final assessment of counsel fees—to 
pendente lite applications. Averso v. Averso. Ch. 
Div 580 
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Vested but unmatured private pensions are subject to 
equitable distribution. Kikkert v. Kikkert. Supreme 
Court 
The trial judge erred in awarding joint custody here, 
where there was no showing of changed circumstances 
affecting the welfare of the child that would warrant inter- 
fering with the sole custody of the mother, who was found 
to be a good parent, and the standards established by Beck 
v. Beck were not met: the child does not have the type of 
relationship with his father essential for joint custody and 
the parents do not “exhibit a potential for cooperation”; 
constant shuttling between them is not in accordance witn 
this well-adjusted 12-year-old’s preference and would not 
be in his best interests. Mastropole v. Mastropole. App. 


AG ac vakh ok Wawa ben snd o nee oe be Sere S kb Debaemnase ne 590 
MEDICAID 

Deeming. Schweiker Sec’y. of Health & Human Welfare 
v. Grey Panthers. U.S. Supreme Ct. ................. 176 


If clear and compelling reasons are present, waiver or 
relaxation of an administrative regulation should be per- 
missible to avoid a result that obviously does not achieve 
the purpose of the legislation; under the circumstances 
here, if an air cleaner for this severely asthmatic boy, who 
is on public assistance, cannot be covered by medicaid 
without a waiver of the regulations of the Division of Medi- 
caid Assistance, such a waiver is both permissible and 
justifiable. Dougherty v. Dept. of Human Services. —_. 


MEDICAL MALPRACTICE 


R. 4:21-5(a) forbids proof of astatement made at the panel 
hearing that is assertedly inconsistent with testimony at 
the trial. Dubler v. Stetzer. App. Div. ................. 98 

When instructing the jury as to its treatment of the panel 
findings, it is only proper for the court to identify the three 
panel members of profession (not by name). Dubler v. 
Ree, WA ABN os ae eee clo islavee sae ewes sae 98 

When the full findings of the medical malpractice panel 
are unanimous, they may be introduced into evidence at 
the trial by any party to the litigation who was also party to 
the panel hearing—accompanied by an appropriate cau- 
tionary instruction along the lines of the limitations pres- 
cribed in the last sentence of R. 4:12-5(3). Dubler v. Stetzer. 


PSG cee wank oahGaee ee Anke ose Shee se eee 98 
Games Physicians Play: Medical Errors of Judg- 
ment, by Myron W. Kvronisch. ..........5200200.000%< 386 


In a medical malpractice context, expert testimony (with 
some evidential support) to the effect that the medical 
community recognizes that an event does not ordinarily 
occur in the absence of negligence may afford a sufficient 
basis for the application of the doctrine of res ipsa loquiter, 
which permits (but does not require) the jury to infer negli- 
gence; in a case such as this one, the defendant may offer 
contrary expert testimony to persuade the jury not to draw 
the inference. Buckelew v. Grossbard. Supreme Ct.... 453 


MENTAL INSTITUTIONS 
Drugs, due process. Rennie v. Ann Klein, Comm’r., Dept. 


OPRIOMAN SeErvalS OG MoE és Ses seeds bareuees 361 
MINING 

Environmental protection, farmlands. Hodel, Acting 
Sec’y of the Interior v. Indiana. U.S. Supreme Ct. ..... 56 


Environmental protection. Hodel, Acting Sec’y. of Inte- 
rior v. Virginia Surface Mining & Reclamation Ass’n., Inc. 


RRS SSO Ns ovis sls nic inion sae bs so enews e ew emees 116 

Search and seizure. Donovan, Sec’y of Labor v. Dewey. 
UP TSS © ee ee ee rerio or 176 
MIRANDA WARNINGS 


Evidence. Schonwald v. Fauver & Atty. Gen. of NJ. 
BERSMONS eee ese ROR ee Out, cc aantnutianiehoasened 37 


MISCONDUCT 


Where bribery and misconduct in public office charges 
are based on the same factual allegations, an acquittal on 
the bribery charge does not necessarily impugn the valid- 
ity of a quilty verdict on the misconduct charge, and the 
trial judge erred here in granting a judgment of acquittal 
n.o.v. State v. Peterson. App. Div. ................... 598 


MOBILE HOMES 


The bank’s good-faith, pre-Koester filing (recording its 
security interest in the mobile home on the certificate of 
ownership) is effective here against the holder of a tax sale 
certificate, who cannot claim a priority by virtue of N.J.S.A. 
54:5-9 because the interest the bank holds is not in realty 
but a chattel; since the tax lien did not arise until the mobile 
home was affixed to the realty, one month after the bank 
perfected its interest, it does not have priority. Commercial 
ap: ¥- 0Ck 436, Tot 13, Cho Wiv:..... oes ssces00sseccsscs 179 

Mobile homes are subject to taxation as improvements to 
real estate (“fixtures”) where, as here, they are used as 
permanent dwellings. Commercial Tp. Block 136, Lot 13. 
CNS, 5 ee a, tee GAS SNE ee BCE iT Sere ra eX 179 


MORTGAGES 


The notification provision in the contract does not re- 
quire a mortagee who acquires title to the insured property 
to notify the insurer of this fact unless there is also an 
increased hazard. 495 Corp. v. N.J. Ins. Underwriting 
PAGE A SUP POIMOROUNE ..3 56 oo. 5). oes os saasekbt ke <e 25 

A mortgagee acquiring title to property is entitled under 
the standard mortgage clause to receive insurance pro- 
ceeds for the full amount of any loss occurring after it 
acquired title, subject only to the policy limit and the rights 
of superior mortgages. 495 Corp. v. N.J. Ins. Underwriting 
PAGE CASTSR BRINE MOONE So 5 6s ssn 5 55.5.5 chino 0 oh ve bes Be 25 

A mortgagee’s title insurance policy is a contract of in- 
demnity, not of guaranty; where, as here, it has not been 
shown that the mortgaged property was reduced in value to 





less than the balance of the underlying debt by an over- 








we 


MORTGAGES—Continued 
looked prior lien, or that (because of it) the mortgagee failed 
to recover the full amount of the debt, the mortgagee has 
not suffered loss or damage recoverable under the policy. 
Green v. Evesham Corp. App. Div. ..................- 95 
In the event of a partial taking of property and the grant- 
ing of a condemnation award, the lienholder cannot en- 
force his lien against the award where, as here, the value of 
the remaining property is sufficient to satisfy the mort- 
gage; Orange v. Wall Day is distinguished since there is 
statutory authority for the recovery of municipal liens out 
of a condemnation award. N.J. Comm’r of Transportation 


VPA UMOL- MUANU ONY oso cs, scandioieic Sa: clear. wslee Cases 349 
MOTOR VEHICLES 

Search and seizure, drugs, evidence. Robbins v. Califor- 
PPV AY Sy SMPPEINE Os os ie. scab wvoce. occ. a ose'g 60st kavesb 204 
MUD GUARDS 


Unless dump trucks are of the type that need the com- 
plete freedom around the wheel area specified in N.J.S.A. 
39:79.1, they must be equipped with mud flaps, or mud 
guards on their rearmost wheels; the trial judge’s finding 
that mud flaps would not interfere with the designed use of 
the dump trucks in this case, and that defendant was in 
violation of the statute, is affirmed. State v. Son. App. 
BW Pe een Ss Resi a wo a3 wtatee Sach bcd pole Giles 6 esis Pele 261 


MUNICIPALITIES 


The firegutted and uninhabitable but ostensibly secure 
residential structure in issue here is not a public nuisance; 
the Legislature intended such structures to be treated in the 
manner outlined in N.J.S.A. 40:48-2.5 and not in a sum- 
mary action in the Chancery Division with personal liabil- 
ity imposed on the owner for the costs of abatement. City of 
PNCWATK OW: MRO POPES CB DIG og 5:55 556 5.016 corse 0, arose avers! <tacens 182 

The part of the fee the municipality imposed on charter 
buses and special operations buses entering Atlantic City 
that does not constitute a parking charge (and cannot re- 
present the expense of issuing a license because a munici- 
pality is precluded from resubmitting the bus companies to 
licensure)is a proscribed “franchise tax” in contravention 
of N.J.S.A. 48:14.1; the part that represents parking charges 
is permissible only if plaintiffs elect to use the municipal 
terminal. Trailways, Inc. v. Atlantic City. Law 


LR Se Renn Ae ot Nitec Grae ee ae Snneeee Dea nce re ree eae 182 
Ordinances, advertising, billboards. Metromedia Inc. v. 
City of San Diego. U.S. Supreme Ct.................. 204 


One attorney, or members of one law firm, may not hold 
both the position of municipal prosecutor and the position 
of planning board attorney for the same municipality. In re 
Ethics Opinion 452. Supreme Ct. ..............20000% 206 

The judgment of the Law Division construing the 1980 
amendments to N.J.S.A. 40A:9-133 and 40:87-15 as acting 
retroactively to extend plaintiff's one-year term as borough 
clerk to a three-year term is reversed; legislation, unless 
otherwise clearly expressed, acts prospectively. Masel v. 
Paramus Borough Council. App. Div. ............... 343 

Rent control, ordinance, due process, federal procedure, 
abstention doctrine. Troy Towers Tenants Ass'n. v. Botti. 
BANC ieee Re acest caterete histo ied sioree Mise ee SAAT 451 

Attorneys. Ness v. Marshall. 3d Cir................ 455 

An applicant for a municipal police department is duly 
qualified and eligible for class I preference under N.J.S.A. 
404A-14-123.1a if he meets the residency requirement for 
preference (and is otherwise qualified) as of the date of the 
closing of the examination; if he sits for it as a member of 
that class he will be routinely certified on the list of eligi- 
bles if his examination performance otherwise warrants, 
and his name may not be removed from that list by reason 
of a subsequent but pre-appointment change of residence. 
MPAs TORT ATI DING ooo 8. oo ose iors 09, 018.039 eee dsm eiejeiain eis:s.08 484 

The mayor of a borough is required by law to attend 
meetings of the governing body, and the failure of plaintiff 
as mayor to attend and participate in any meetings of the 
council for eight consecutive weeks without being excused 
created a vacancy in the office of mayor eight weeks from 
the day after he last attended a meeting. Levin v. Woodbine 
Borougn Cound: aw Divieascccdesscccdewiavewewees 530 

Under N.J.S.A. 40-67-23.1, a municipality may pay for 
the electric current for the street lights on the privately- 
owned streets of a retirement community so long as the 
governing body is satisfied that the travel on those streets 
is sufficient to warrant such expenditures. Klink v. Monroe 
BO Or Oe 0 an 533 

Live nude dancing is protected by the First Amendment; 
the city has failed to justify its broad restriction of pro- 
tected expression here, and it is ordered to issue licenses to 
the adult book store operator for coin-operated conversa- 
tional booths using live nude females. Trombetta v. Atlan- 
tee Gabe Ay LC Da a a Pee 578 


MUNICIPAL LAND USE 


In light of the statewide policy of encouraging recrea- 
tional use of dry sand beach areas, the ordinance here that 
zones vacant land along the Atlantic Ocean for single- 
family residential use only is invalid to the extent that it 
prevents the owners of undeveloped oceanfront lots from 
using the dry sand beach areas of their property primarily 
for recreational purposes; this does not mean that the 
township may not, through more precisely drawn zoning or 
other regulations, achieve its valid objectives of avoiding 
unnecessarily disruptive behavior, overcrowding and lit- 
tering, or of protecting environmentally fragil ocean front 
property. Lusardi v. Curtis Point Property Owners Ass'n. 
Rien REN gt i ctsccsc sac sracah oie ne csi stato a nina, Se Maa 65 

Where the action of a board of adjustment is challenged 
on appeal, the governing body has authority to make a de 
novo review of the record established before the board and 
reach its own decision in the matter, subject only to the 
requirement that its findings and conclusions are sup- 
ported by the record. Evesham Tp. Zoning Bd. of Adjust- 
ment v. Evesham Tp. Council. Supreme Ct............ 75 
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Under N.J.S.A. 40:55D-17 the governing body is vested 
with the power of de novo review of a local board’s decision, 
and the record here fully supports the township commit- 
tee’s determination that special reasons for a variance fora 
professional building in a residential area had not been 
established; the erosion of border areas through variances 
is destructive of sound zoning and cannot be allowed ex- 
cept where special circumstances beyond those ordinarily 
associated with zone borders are shown. Cerdel Construc- 
tion Co., Inc. v. East Hanover Tp. Comm. or 
Cp ASC aE CRE ee rem A renee Rem Meare tere 

The trial judge correctly held that the governing body’s 
disapproval of a special exception for the nursing home 
development here was arbitrary and capricious; further, 
under the uses permitted by the ordinance as special excep- 
tions in a residential zone, a nursing home (particularly 
where, as here, a certificate of need has been granted and 
more than a third of its beds have been committed to Medi- 
caid recipients) is so inherently beneficial to the commun- 
ity that (whether or not non-profit) it was susceptible to 
rejection by the municipality only if the negative criteria 
had not been met. Urban Farms v. Franklin Lakes. App. 
Ree cee tate Prec ate ha ttre etsy a atarwas aed eaten elaiaiei diols ae 139 

In the circumstances here, the nursing home developer 
cannot be deprived of the judicial declaration of its rights 
by a subsequent ordinance barring its proposed use be- 
cause nursing homes and hospitals cannot be disparately 
treated for zoning purposes—at least not on the basis of 
any legitimate public policy that would justify the exclu- 
sion of one and inclusion of the other within the same zone. 
Urban Farms v. Franklin Lakes. App. Div. .......... 139 

A zoning ordinance amendment in response to a court’s 
judgment is not automatically entitled to retroactive effect 
and should not be accorded it where doing so would under- 
mine existing special equities without accomplishing any 
offsetting service to the public interest in the zoning sense. 
Urban Farms, Inc. v. Franklin Lakes. App. Div. ..... 139 

Thanet Corp. v. Princeton confers immunity from local 
zoning ordinances on governmental ownership or lease- 
hold interests (in the absence of statutory language to the 
contrary) and not on any interest short of those; plaintiffs’ 
need a building permit for tank construction. Outerbridge 
Terminal, Inc. v. City of Perth Amboy. Law Div...... 179 

The Legislature has preempted the field of zoning for 
community residences for the developmentally disabled; 
since the city has failed to prove that N.J.S.A. 40:55D-66.1 
is unconstitutional, it has no justification for interfering 
with the county mental health association’s proposed use 
of its property on the ground that it is unauthorized under 
the zoning ordinance. Mental Health Ass’n of Union Cty., 
Inc. v. City of Elizabeth. Law Div. .................. 398 

A board of adjustment’s statutory grant of a variance by 
inaction is appealable, and a review of substance may be 
undertaken by a governing body or a court where, as here, 
the board held a hearing and produced a reviewable record 
but never adopted the required resolution setting forth its 
findings and conclusions (whether to remand in a case of 
total inaction need not be decided in this case). Lizak v. 
ES RMN PRE CONNOR Ea gid ars ences nin ose exe lesnsre isles ein) eerste 416 

Since inaction constitutes an appealable decision, the 
same publication rules apply as to a procedurally correct 
determination and it was up to the applicant in this case to 
publish a notice of the decision of the board of adjustment 
in his favor; where, as here, publication never takes place, 
the neighbors must act within a reasonable time—measured 
by the nature of their knowledge and actions and those of 
the applicant, the neighbors’ appeal was reasonably 
promptlazakv: Paria. Cha Divs «ec sco occ ses nce se’ 416 

The municipal construction official’s action here assured 
the applicant that a permit was issuable but not that the 
variance was not appealable; as to that they took their 
chances and, since the grant of the variance by inaction 
was appealable, was appealed in time and was properly 
overturned by the township council, and since the prema- 
ture partial construction of the building addition was not 
based on justifiable reliance on any municipal action, the 
variance was properly denied and the building permit 
properly revoked. Lizak v. Faria. Ch. Div. ........... 416 

The statute in effect at the time the board of adjustment 
denied the application for a variance here, notice of which 
was published later in the month, required plaintiff to file 
his appeal within ten days of that publication, notwith- 
standing that the board thereafter failed to adopt a resolu- 
tion containing findings of fact and conclusions; subsequent 
amendments to N.J.S.A. 40-55D-10(g) have clarified the 
legislative intent but do not solve the problems caused by 
transforming a denial of an application into an approval 
by an agency’s failure to adopt a resolution giving reasons 


for its decision. Kozub v. Opt’hof. App. Div. ......... 453 
NATURAL GAS ACT 

Regulations, Filed Rate Doctrine. Arkansas Louis- 
iana Caslo v. Hall. U.S. Supreme Ct. ............. 205 
NEGLIGENCE 


There was no basis to hold that the owner negli- 
gently entrusted the car that injured appellant to his 
children; N.J.S.A. 39:3-13 permitted the holder of a 
learner’s permit to operate when accompanied by a 
licensed driver, and holding the owner negligent here 
would frustrate the legislative purpose of permitting 
persons to be trained to drive motor vehicles. Town- 
send v. Great Adventure. App. Div................. 48 

Directors should maintain familiarity with the fi- 
nancial status of the corporation by a regular review 
of financial statements; upon discovering an illegal 
course of action (such as the unpaid ‘“‘shareholders’ 
loans” from trust funds in this case), a director has a 
duty to object and, if the conduct is not corrected, to 
resign—sometimes (as here) a director may have a 
duty to seek the advice of outside counsel and to take 
reasonabie means to prevent illegal conduct by co- 
directors. Francis v. United Jersey Bank......... 165 

All directors are responsible for a general monitor- 
ing of the affairs of a corporation; recognizing a direc- 
tor’s duty to those for whom a corporation holds funds 
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in trust is another application of the general rule that 
a director’s duty is that of an ordinarily prudent per- 
son under the circumstances (and to the extent that 
Ark-Tenn v. Breidt, Gen’! Films v. Sanco, and 
McGlynn v. Schultz support the proposition that di- 
rectors are not liable unless they actively participate 
in the conversion of trust funds, those cases are dis- 
approved). Francis v. United Jersey Bank. vee? 
DP Ea aa eee Ne Oy SRD a ee LPR eR TCR TTTS 165 
As a director of a substantial reinsurance broker- 
age corporation, defendant’s relationship to the clien- 
tele was akin to that of a director of a bank to its 
depositors: having the power to prevent the losses 
sustained by the‘clients of the closely held corpora- 
tion, she breached her duty to deter the depredations 
of the other insiders, her sons, and caused plaintiffs to 
sustain damages; a lack of the knowledge needed to 
exercise the requisite degree of care is not a defense, 
and the judgment against defendant’s estate is af- 
firmed. Francis v. United Jersey Bank. — 
OCT ee ees eR MAE rite, emcee eee 165 
The duty assumed here by the health care entity 
that took chest x-rays of plaintiff and his fellow 
employees—to carefully diagnose within reasonable 
professional standards any condition appearing on 
the x-ray—was nondelegable; engaging an independ- 
ent medical contractor to read the x-rays created no 
insulation for it against liability for his negligence in 
failing to diagnose an early, treatable stage of lym- 
phatic cancer. Marek v. Professional Health Services, 
PG app ie «ok. odin cddsocen ss cavisscay st ses 178 
The operator of an enclosed garage is under a duty 
to exercise reasonable care to protect the parked cars 
and those items one would reasonably expect to find 
within them, and a presumption of negligence arises 
upon proof of loss; the operator here is liable for the 
damage to plaintiffs’ cars and for the theft of property 
from them. McGlynn v. Newark Parking Auth. Su- 
PMO Os esac case AS sole ceo ae vam enctaancecccuss 189 
Assuming the truth of the facts set forth in opposi- 
tion of the motion for summary judgment, the doc- 
tor’s failure to diagnose the illness of plaintiff's first 
child as cystic fibrosis, and to advise plaintiffs that 
she suffered from this fatal, genetically transferred 
disease, was a breach of his duty to them; if it is 
proved at trial that defendant deprived plaintiffs of 
their right to an informed choice as to whether to have 
a second child, he should be liable for the incremental 
medical costs of the second child, who was also born 
with cystic fibrosis. Schroeder v. Perkel. Supreme 
ae oa cele aan elacen ite eugugewsa4 213 
NO FAULT 
The Automobile Reparation Reform Act did not in- 
tend to deny any recovery to uninsured motorists for 
personal-injury-protection-type losses as a sanction 
for non-compliance with its compulsory insurance 
provisions, and plaintiff uninsured driver may intro- 
duce in this tort damage trial evidence of the amounts 
that an insured plaintiff would have recovered under 
PIP benefits and may recover them from defendant. 
Mokienko v. Greenan. Law Div................-.- 6 
Plaintiff, who was injured in an automobile acci- 
dent, is not entitled to coverage under the terms of an 
automobile insurance policy with personal injury 
protection benefits issued to the woman with whom 
he was living at the time of the accident (and with 
whom he had lived for three years and subsequently 
married); the legislative intent of N.J.S.A. 39:6A-4, 
which extends coverage to members of the family of 
the named insured, would be disregarded if the stat- 
ute were opened up to extend its benefits to a friend of 
the insured, no matter how close and intimate that 
friendship might be. Wood v. State Farm Mutual Au- 
tomobile Ins, CocAPp. Div... s..c.iscencenssceacasss 47 
The two Option 5 premiums paid here on two cars 
were not so that the insured could receive a double 
recovery but were to cover the insured and his spouse 
should each be injured in automobile accidents in- 
volving their vehicles; since the injured insured would 
not be entitled to double recovery of benefits, neither 
should his survivor, whose rights are derivative of the 
insured’s. Riccio v. N.J. Manufacturers Ins. Co. App. 
ERO arate vcctor Oe atl SEO teietd af vei ala SRT OACTIG 63 
Under N.J.S.A. 3 9:6A-4b and ¢, an injured person’s 
benefits are dependent on the duration of his disabil- 
ity, but asurviving spouse is entitled to the maximum 
allowable amount by law; there is no need to send 
bills or receipts to justify the amount due—the surviv- 
ing spouse is entitled to a lump-sum payment of those 
benefits. Riccio v. N.J. Manufacturers Ins. Co. App. 
|) Re ee cree ee eee er er ee rere he nee 63 
Reliance on a single lower court opinion is not suffi- 
cient ground for relief; Cappadonna, in the Appellate 
Division applied the usual two-year period of limita- 
tions to both permanent and non-permanent injuries 
arising out of automobile accidents—clearly over- 
ruling the questionable Law Division holding in 
Montag on which plaintiff relied—is to be applied 
retroactively. Manturi v. V.J.V., Inc. App. 
Dine osha a eee a sal he a ash et sty ak 178 
An automobile policy cannot legally contain a pro- 
vision limiting liability for personal injury protection 
benefits where the injured party has another source 
from which PIP benefits can be obtained; since the 
arbitrators did not follow the applicable law here, the 
award in favor of defendant will be vacated and 
judgment entered for plaintiff of 50% of the PIP pay- 
ment it has made on behalf of its insured, who was 
also covered under the policy issued by defendant. 
Selected Risks Ins. Co. v. Allstate Ins. Co. App. 
IR eter tosiaa ee ra acute Goss mba ena tentNe 227 
The dune buggy in which plaintiff was injured did 
not forfeit its identity as an automobile under the 
no-fault law by reason of the mechanical modifica- 
tions that rendered it unregistrable for use on public 
roads. Wilno v. N.J. Manufacturers Ins. Co. App. 
1 1p ENGI Se Serenade ae RC ee Perera 415 
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NO-FAULT—Continued 


N.J.S.A. 39:6A-4c permits a recovery for essential 
services of either $12 per day for each day of the 
disability, whether or not payment for services was 
made on a daily basis, or $4,380, whichever is less. 
Gulla v. Allstate Ins. Co. Law Div. ............... 442 

Because the injured plaintiff was the operator of an 
uninsured motor vehicle she is not entitled to partici- 
pate in the scheme created by the Automobile Repara- 
tion Reform Act, but she continues to have a 
common-law cause of action against a tortfeasor for 
PIP type benefits. Herold v. Inman. Law Div. ... 493 


OBSCENITY 


First Amendment—Fourteenth Amendment— 
Zoning. Schad v. Borough of Mt. Ephraim. U.S. Su- 
Es Bee Uae nis ccudioks seRCA GOR ARESSRADEEE 12 


OBSTRUCTION 


N.J.S.A. 2C:33-7 is bottomed on the existence of an 
obstructing person or gathering, and the evidence, 
viewed in the face of the officer’s real reason for ar- 
resting defendants—that the political discussion out- 
side the unemployment office was “becoming heated” 
and to make his job “easier” —clearly establishes that 
there was no obstruction here; even if it were possible 
(which it is not) to interpret N.J.S.A. 2C:33-7(b)(2) to 
reserve power to the police to move a gathering that 
constitutes a “hazard” in itself, there was absolutely 
no proof that defendants and their audience consti- 
tuted any sort of a “hazard” whatsoever. State v. 
ee ee A P| ae ae ee ee PR 285 


OFFICE MANAGEMENT 


Micro-Computers and the Sole Practitioner, by Ben 
DIE cit uSvencksexk oud exe tue Nee eb Tee 197 


OSHA 


Jurisdiction, notice of contest. J. 1. Hass Co., Inc. v. 
Occupational Safety and Health Review Comm'n. 
and Marshall, Sec’y of Labor. 3d Cir............. 81 

Cost-Benefit analysis, feasibility analysis. Ameri- 
can Textile Manu. Inst. Inc. v. Donovan, Sec’y of 
LON: 19 AS COPOII OE, 6. 5. b Seeker scsde sens 116 


OUTRAGE 


An underlying, independent cause of action is not 
essential to a cause of action for outrage (the inten- 
tional infliction of emotional distress), and “substan- 
tial bodily injury” should not be required to sustain it; 
it is sufficient that the conduct produced “severe” 
emotional distress. Hume v. Bayer. Law Div...... 16 


PAROLE 


Sex offenders sentenced or resentenced under the 
Penal Code who are transferred into the general pri- 
son population are eligible for parole consideration 
under the Parole Act. Attorny General’s Formal 


eR EOD AES nos osc hos eksccSssredaawoks 130 
PASSPORTS 

Secretary of State. Haig, Sec’y of State v. Agee. U.S. 
GRE ae a aie a ae ae aR 180 
PATENTS 


Aesthetic functionality, remedies. Keene Corp. v. 


Paraflex Industries, Inc. 3d Cir................. 361 
PATERNITY 

Indigents, Due Process. Little v. Streater, U.S. Su- 
Sf Se ee ECs ree eee a nh Si” 54 
PENSIONS 


A veteran’s 20 years of service credit under N.J.S.A. 
18A:66-71(b) can include credit purchased from out-of- 
state service in addition to credit for service actually 
rendered in New Jersey. Moss v. Div. of Pensions. 
OS ere eee eee reat te 11 

Matrimonial law, community property, armed ser- 
vices. McCarty v. McCarty. U.S. Supreme Ct.... 117 

Although the retirement remuneration programs in 
the teachers’ associations’ collective negotiations 
agreements here, under which petitioners received 
additional pay for electing early retirement, are in- 
valid under Fair Lawn, the trustees are equitably 
estopped from reopening the pension allowances pre- 
viously approved, petitioners’ have irrovocably 
changed their positions following such approval in 
reliance thereon and to their substantial detriment. 
Miller v. Teachers’ Pension and Annuity Fund Bd. of 
NUE RIN BING. wsvaxGnnsevscsvesssuncsccsacuel’ 237 

The applicable pension statutes do not require that 
a public employee who has satisfied the age and ser- 
vice requirements entitling him to a pension must 
forfeit the creditable service that occurred prior to his 
conviction for conduct involving moral turpitude 
where, as here, the conduct is unrelated to his job 
performance. Masse v. N. J. Dept. of Treasury. Su- 
PRIN ERS 5 con's Sick sG ce eies ox besy Foneucdeesaceeee 269 

The principles adopted in Masse are equally appli- 
cable here, where plaintiff's misconduct was unre- 
lated to his employment by the State and occurred 
after he had performed creditable service for over 25 
years; remanded to PERS to process his application 
for a pension. Procaccino v. N.J. Dept. of Treasury. 
LU Cae ee re are 283 

Since decedent was on leave without pay on the 
date her enrollment in the Public Employees’ Retire- 
ment System was to commence, and she died before 
going back on the payroll, no life insurance death 





benefits were payable to her parents. Burns v. Div. of 
PR TRISE NU. Sov incevonubscsesnewsces ce 344 


PLAIN LANGUAGE 
State Bar Asks Supreme Court to Suspend Plain 


Pe CO fete ee ae eee 317 
The Effect of N.J.’s Plain Language Law On Real 
Estate Practice, by Arthur S. Horn............. 333 


“Effective Legal Writing: A Style Book for Law 
Students and Lawyers’, reviewed by Francis X. 
TERING we NG 5a 65S Se KEKE SS EN Ue eae MR eiess 339 


POLICE 


The training laws apply to all police officers and 
establish a classification of probationary employ- 
ment for them in all municipalities, including those 
that have not adopted civil service; since it is most 
unlikely that the legislature intented to require writ- 
ten complaints and hearings as a condition to the 
discharge of a non-civil service probationary police 
officer when those procedures are not necessary in the 
case of a civil service probationary police officer, 
plaintiff is not entitled to the written complaint and 
hearing required in the case of a permanent appoin- 
tee. Borger v. Borough of Stone Harbor. Ch 
BON r ee eee eee ie a o ead Bae ereeusenbeauncee 6 

Appellate Division’s holding that the fireman’s 
rule is inapplicable here is affirmed, but with a com- 
ment on its disapproval of Berko v. Freda: Berko’s 
conclusion that Hill v. Yaskin lacked precedential 
value insofar as the applicability of the fireman’s rule 
was concerned is correct; moreover, the facts of Berko 
are distinguishable from the facts in this case. Trainor 
v. Santana. Supreme Ct. ................-00 0025s 20 79 

Even assuming that the fireman’s rule could be 
applied toa policeman injured in the line of duty, the 
rule would not be applicable here where—after the 
officer had stopped the car for a traffic violation and 
defendant was aware of his presence—defendant’s 
additional acts of negligence in the operation of his 

car directly caused the officer’s injuries. Trainor v. 
Rn nia EIEN Nols con ss on cas shesaciesessseeess 79 

Although items that neither affect “intimately and 
directly” the work and welfare of public employees 
nor substantially limit governmental policy-making 
powers are normally non-negotiable because they fall 
outside the definition of “terms and conditions of em- 
ployment,” they may be permissively negotiated by 
police officers and firefighters; this permissive cate- 
gory of negotiable subjects is narrowly limited, how- 
ever, and the promotion clause in the agreement here, 
which would deprive the city of the discretion to dim- 
inish the police force, was outside the scope of negoti- 
ations. Paterson PBA Local 1 v. City of Paterson. 
ee © aR eR ia rs Se ny en ae et 202 

An applicant for a municipal police department is 
duly qualified and eligible for class I preference under 
N.J.S.A. 404A-14-123.1a if he meets the residency re- 
quirement for preference (and is otherwise qualified) 
as of the date of the closing of the examination; if he 
sits for it as a member of that class he will be routinely 
certified on the list of eligibles if his examination 
performance otherwise warrants, and his name may 
not be removed from that list by reason of a subse- 
quent but pre-appointment change of residence. In re 
SN RID ANG sobs ncn cecascnesanccksacsnesoodss 484 

It is a matter of. constitutional mandate that 
N.J.S.A. 2A:81-17.2a2 be applied to departmental in- 
vestigations as well as to judicial and grand jury 
proceedings, and a police officer is not subject to dis- 
ciplinary sanctions for refusing to make a statement 
where, as here, he was the target of a departmental 
investigation of criminal activity and was not offered 
use immunity and was not told that his refusal could 
subject him to sanctions; Boulware v. Battaglis dis- 
tinguished. Banca v. Phillipsburg. App. Div. .... 549 

Here, where the allegation was that the police of. 
ficer had acted as acommon burglar—something not 
even colorably related to the performance of his 
duties—he is not entitled to reimbursement under 
N.J.S.A. 40A:14-155 for his legal expenses in defend- 
ing against the indictment (which was dismissed af. 
ter his confession was suppressed); Valerius v. Newark 
distinguished. Kauffman v. Glassboro. App. 
RN Oe he ee ce uy wate ues nenesh Guren ceuanen oaeeane 595 
PREEMPTION 


The federal Petroleum Marketing Practices Act. 
which expressly makes the loss of a franchisor’s right 
to grant possession of the leased premises a “reason- 
able” ground for non-renewal, has preempted the 
New Jersey Franchise Practices Act in the area of 
motor-fuel franchises entered into or renewed on or 
after June 19, 1978, and where (as here) the underly- 
ing lease ends by its own terms, the franchisor need 
not attempt to negotiate a new lease with the third 
party so that the franchise might continue to operate 
at the location in question. Ricco v. Shell Oil Co. Ch. 
i ees ert rer errr 141 

The Legislature has preempted the tield ot zoning 
for community residences for the developmentally 
disabled; since the city has failed to prove that 
N.J.S.A. 40:55D-66.1 is unconstitutional, it has no 
justification for interfering with the county mental 
health association’s proposed use of its property on 
the ground that it is unauthorized under the zoning 
ordinance. Mental Health Ass’n of Union Cty., Inc. v. 
City of iiwabeth. Taw Div... .........0.s0c005se00. 398 

Although federal regulations have the effect of 
preempting local regulation of radio transmission to 
the extent that they control assignment of frequen- 
cies, licensure and content of broadcasts, Congress 
did not intend to exercise exclusive control of the 
actual operation of amateur radio transmission; the 
ordinance here, which deals with abating noise nui- 
sances, is not preempted by the Federal Communica- 
tions Act and is not an ultra vires exercise of the 
police power. Bynum v. Winslow Tp. App. 
NYE ee ere SOREL GS Paine hs CURR ESS Ona ESE 484 
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There is no conflict between the Tenants’ Property 
Tax Rebate Act, which (as amended) mandates re- 
bates to tenants upon any tax reduction below the tax 

paid in 1976, except those that result from successful 
se appeals (for reasons of practicality, according to 
Cold Indian Springs), and the township ordinance, 
which provides for tenants’ rebates following tax re- 
ductions that result from successful tax appeals, and 
the ordinance is not barred as unenforceable because 
of State preemption. Hilltop Assoc. v. Edison Tp. wee 


PRELIMINARY INJUNCTIONS 


Service marks, right of publicity, unfair competi- 
tion, Lanham Act, entertainment. Estate of Elvis 
Presley v. Rob Russen, d/b/a/ The Big El Show; 
ULC L). CRIES SEA, Seid are ere eet eee em 27 


PRETRIAL INTERVENTION 


It is not necessary to decide whether R. 3:28 eligibil- 
ity criteria must yield to the provisions for pretrial 
intervention in the Code of Criminal Justice since the 
Supreme Court’s amendment of R. 3:28 incorporated 
Code standards by reference; the prohibition in 
N.J.S.A. 2CL43-12(g) against diverting an offender a 
second time should have been applied in this case. 
SER We MONTANES PUMA DIU coo oscar aca Su Sengawe's 394 


PRISONS 


Double celling, cruel and unusual punishment. 
Rhodes, Gov. of Ohio v. Chapman. U.S. Supreme 
Ct 55 


NOE ce ooo lnc Cee he oes howe hoes se Aaho ao eee 117 
Eighth Amendment, due process. Gibson, Jr. v. 
Lynch, Superintendent Youth Reception and Correc- 
tion Center, Yardville. 3d Cir. ........, .......5.3+%- 195 
The temporary emergency executive order giving 
authority to the commissioner of the Department of 
Corrections to alleviate inmate overcrowding by allo- 
cating the flow of prisoners sentenced to state facili- 
ties from county correctional institutions and, where 
necessary, redistributing such prisoners among 
county facilities, bears a reasonable relation to and is 
authorized by N.J.S.A. App. A:9-30 et seq., which de- 
lineates the emergency powers of the Governor. Worth- 
ington v. Fauver. App: DIV. ......:.066450060054 000 416 
Immunity, judges, overcrowding. Inmates of Mid- 
dlesex County v. John C. Demos; rom County Jail 
Inmates v. William DiBuono. U. S.D Sibel eats 422 


PRIVILEGES AND IMMUNITIES 


N.J.S.A. 34:9-2, which gives preference in employ- 
ment on construction contracts awarded by the State 
or any other public body to New Jersey citizens, is 
unconstitutional as a violation of the privileges and’ 
immunities clause; absent a special showing of spe- 
cific damages posed by out-of-state employees, New 
Jersey may not attempt to solve its problem of unem- 
ployment in the construction industry on the backs of 
citizens of neighboring states. Neshaminy Construc- 
bors, ame: v7. Keratse. 8. DIY, oc eo oes eos ews ck 285 


PROBATION 


In the circumstances here, where California has 
claimed a violation of probation and has revoked 
consent to appellant’s supervision in New Jersey 
under the Uniform Act for Out-of-State Parole and 
Probation Supervision, a preliminary hearing should 
be held in this receiving state, despite the language of 
the Act, to determine if a prima facie case of probation 
violation has been made out. California v. Crump. 
Oe Oe ae ne a ee eae 344 


PRODUCTS LIABILITY 


Contributory negligence, negligence. Offreda v. 7 
S Diemaster, Inc. U.S.D.C 

The McKee approach is no longer the standard to 4 
applied in determining the liability of a successor 
corporation for injuries caused by a defective product 
manufactured and placed in the stream of commerce 
by a predecessor; where (as here) one corporation ac- 
quires all or substantially all the manufacturing 
asets of another, even if exclusively for cash, and 
undertakes essentially the same manufacturing op- 
eration as the selling corporation, the purchaser is 
strictly liable for injuries caused by defects in units of 
the same product line, even if previously manufac- 
tured and distributed by the selling corporation or its 
predecessor; the benefit of this rule should be ex- 
tended to cther similarly situated plaintiffs with suits 
in progress as of November 15, 1979. Ramirez v. Am- 
sted Industries, Inc. Supreme Ct. .................. 89 


While the Ramirez rationale is concerned with im- 
posing strict tort liability for damages caused by de- 
fects in units of the product line acquired and con- 
tinued by successor manufacturers, itis not concerned 
with how that liability will be allocated or borne as 
between two successor corporations, and the Ramirez 
standard may be extended to impose liability on an 
extant intermediate successor corporation. Nieves v. 
Bruno Sherman Corp. Supreme Ct................. 95 


PROSECUTORS 


Even if it is assumed that the contracts negotiated 
between the county prosecutor and the association 
representing employees in his office are binding and 
must be funded, the prosecutor’s remedy in the face of 
a refusal by the freeholders to supply additional mo- 
ney to fund the contracts is to seek relief from the 
assignment judge under N.J.S.A. 2AL158-7. Sullivan 
v. Burlington Cty. Bd. of Freeholders. App. 
BOW ep cee non Aone ee Oe ae chan ae Ee OY 175 
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PTI 


When a defendant seeks enrollment in PTI without 
the prosecutor’s consent, the standard of review set 
forth in Leonardis II before the Code of Criminal 
Justice was enacted still prevails, and governs review 
of prosecutorial decisions under the PTI Program es- 
tablished by the Code: before a court can order enroll- 
ment, the defendant must clearly and convincingly 
establish that the prosecutor’s refusal to sanction 
admission was based on a patent and gross abuse of 
discretion. State v. Dalglish, Supreme Ct......... 281 

Retention of the Leonardis II standard does not 
mean, as the trial court presumed in this case, that 
arbitrary and capricious action on the part of a pro- 
secutor not amounting to a patent and gross abuse 
will gounchecke remanding an application for PTI 
to the prosecutor for reconsideration may be approp- 
riate where the trial court finds that the denial was, 
although not patent and gross, an abuse of discretion. 
State v. Dalglish. Supreme Ct..................... 281 


PUBLIC EMPLOYMENT 


The State’s managerial prerogatives will not be ad- 
versely affected here by the provisions involving 
promotional procedures, which (as clarified by the 
opinion affirming the confirmation of the arbitrator’s 
award) only require that the Division of State Police 
1) announce in advance the promotional criteria it 
plans to use and the relative weight to be attached to 
each of them, and 2) if it makes a promotion from the 
list resulting from such an announcement of a va- 
cancy, select the candidate with the highest numeri- 
cal score. N.J. Dept. of Law & Public Safety v. State 
Troopers NCO Ass’n of N.J., Inc. App. Div........ 63 

All aspects of the local disciplinary process, includ- 
ing the reasonableness of penalties, fall within the 
non-negotiable and non-arbitrable sphere of mana- 
gerial prerogative. Jersey City v. Jersey City Police 
Officers’ Benevolent Ass’n. App. Div. ............. 98 

Disciplinary determinations cannot be appropriate 
subjects for collective negotiations and binding arbi- 
tration, and New Jersey public employers lack the 
power and authority to negotiate binding arbitration 
procedures for disputes concerning disciplinary de- 
terminations. State of N.J. v. Local 195, IFPTE. App. 
MDa ceca er en anietnes Rane mass oa tase Or season 1 


Even if it is assumed that the contracts negotiated 
between the county prosecutor and the association 
representing employees in his office are binding and 
must be funded, the prosecutor’s remedy in the face of 
a refusal by the freeholders to supply additional mo- 
ney to fund the contracts is to seek relief from the 
assignment judge under N.J.S.A. 2A:158-7. Sullivan 
v. Burlington Cty. Bd. of Freeholders. App. 
1 TT RPA pen ey eee me Lee or ee rerere fue Oe OTOP a 175 

Although items that neither affect “intimately and 
directly” the work and welfare of public employees 
nor substantially limit governmental policy-making 
powers are normally non-negotiable because they fall 
outside the definition of “terms and conditions of em- 
ployment,” they may be permissively negotiated by 
police officers and firefighters; this permissive cate- 
gory of negotiable subjects is narrowly limited, how- 
ever, and the promotion clause in the agreement here, 
which would deprive the city of the discretion to dim- 
inish the police force, was outside the scope of negoti- 
ations. Paterson PBA Local 1 v. City of Paterson. 
we) Cty 2) ee) Ce a a eR ED 202 

It is not enough that the protected activity (here, the 
presentation of a grievance) may have “triggered” 
and was “causally connected” to the termination of 
employment to find a violation of N.J.S.A. 34:13A- 
5.4(a)(1); it is the responsibility of the employee to 
establish that the activity was a substantial, i.e., a 
motivating factor in the employer’s decision to termi- 
nate, and the employer then has the burden of going 
forward and establishing by a preponderance of the 
evidence that the termination occurred because of the 
employees work performance and not in retaliation 
for the activity. In re East Orange Public Library. 
VAT Cae, LL Sy rete So ee a 345 

The decision to lay off employees for reasons of 
economy is an inherent management prerogative 
pertaining to the determination of governmental pol- 
icy, and the no-layoff clause in the agreement be- 
tween the county and the union is invalid and 
unenforceable. Stone v. Camden Cty. Bd. of Free- 
ja Ey CE, Cee ee Se Seer 370 

Where, as here, a public employee has a substantial 
interest arising out of the agreement entered into be- 
tween the State and the majority representative of the 
employees as a result of collective negotiations, and 
the agreement provides for a grievance mechanism to 
resolve disputes arising out of the agreement, includ- 
ing the particular dispute of the public employee, he is 
entitled to be heard within that dispute mechanism 
either through his majority representative or, if his 
position is in conflict with the majority representa- 
tive, through his personal representative or pro se. 
Saginario v. Attorney General. Supreme Ct...... 429 

First Amendment, retroactivity. Marino v. Bowers. 
51 Gy aah eae AAMC o-Ps 431 

First Amendment, retroactivity. Weaver v. Bowers. 
POMC eae oe este owasass 8 SBN rs shctesdesks vase isda Sessa vavmeets 431 

The concept of prexisting practices should not be so 
rigidly adhered to as to require negotiation of every 
minute deviation and, since the change in teaching 
assignments here was inspired primarily by an edu- 
cational objective and is not unduly burdensome, the 
board of education should have the discretion to make 
the change without prior negotiation. Caldwell-West 
Caldwell Education Ass’n v. Caldwell-West Caldwell 
iets Brey Oc ANS 6 443 
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The families of residents of the school for the re- 
tarded have no standing to seek an order barring 
work stoppages by school employees; only the State, 
as employer, has the right to do that, and mandamus 
(when it may lie) is plaintiffs’ only remedy. Wood- 
bridge State School Parents Ass’n v. AFSCME Ad- 
nun’ Couneilil NJ Ch. DIV. ©... 65 scccsceastacces 515 

Decisions about reducing the staffs at state colleges 
in the event of a fiscal emergency require sensitive 
academic judgments clearly managerial in nature; 
such decisions are not negotiable, and plaintiff has 
failed to discuss whether N.J.S.A. 18A:60-3, which 
governs reductions in the number of teachers due toa 
diminution in the number of students, should govern 
reductions due toa financial emergency—a dismissal 
made in good faith and based on financial exigency 
would not place the values protected by tenure in 
jeopardy. Council of N.J. State College Locals, 
NJSFT-AFT, AFL-CIO v. State Bd. of Higher Ed. 
SESE D eo PNB eect scot eral esiekeriaray dios coaieleleais nlela-ajbisia oes ate oe 582 


PUBLIC TELEVISION 


The New Jersey Public Broadcasting Authority 
has a statutory duty to promote full discussions of 
public issues by gubernatorial candidates and to do 
so with balance, fairness and equity; this duty does 
not impose the constraints of strict equal-time pro- 
gramming—the touchstone is basic fairness, and the 
Authority is to have substantial discretion (even 
wider in the case of news programs) to determine 
what is fair in light of its journalistic judgment. 
hn v.N.J. Public Broadcasting Auth. Supreme 

Maes ere ori ce aTh OP atte cay a ead ia eee ere Poe a 565 

A candidate wishing to challenge the New Jersey 
Public Broadcasting Authority’s coverage will be re- 
quired to prove that, examined over the entire course 
of the gubernatorial campaign, it has been or threat- 
ens to be unreasonably imbalanced; the decision here 
to exclude plaintiffs from the televised “Closer Look” 
forum was a reasonable exercise of the Authority’s 
discretion. McGlynn v. N.J. Public Broadcasting 
IRN SUPEOING! © bare sis.sis. dis 400 50:0 sisi dgne oo0asieie a aeiee 565 


PUBLIC UTILITIES 


The scheme of the Sales and Use Tax Act is to 
exempt charges for installing capital improvements 
to real property, and the Legislature did not intend to 
extend this exemption to improvements to personal 
property—the words “real property, property or land” 
in NJ.S.A. 54:32B-3(b)(2)(v) are all real property 
terms; charges to utility companies for installing per- 
sonal property are not specifically exempted under 
§8(m) and their taxability must be determined here on 
the facts of each case under §3(b)(2) or (4). Middlesex 
Water Co. v. Director, Div. of Taxation. Tax 
Orr Nhs ene aii eon oe ac eels 587 


RACING 


Racing Commission does not have the authority to 
permit telephone wagering under existing racing 
laws. Attorney General’s Formal Opinion 
Weis hd O leSle et a cl seal fads Sere erties Sula Rhee s eu e 319 


RADIOS 


Although federal regulations have the effect of 
preempting local regulation of radio transmission to 
the extent that they control assignment of frequen- 
cies, licensure and content of broadcasts, Congress 
did not intent to exercise exclusive control over the 
actual operation of amateur radio transmission; the 
ordinance here, which deals with abating noise nui- 
sances, is not preempted by the Federal Communica- 
tions Act and is not an ultra vires exercise of the 
police power. Bynum v. Winslow Tp. App. 
| OS ec Rca ad NR aa a 484 
RAILROADS 


Secured transactions, priorities, jurisdiction. In the 
Matter of the Lehigh and New England Railway Co., 
rae] e170) Sy co10 | CGT Se De 361 

In light of fundamental changes in the law involv- 
ing the doctrines of contributory and comparative 
negligence, N.J.S.A. 48:12-152 no longer insulates a 
railroad from tort liability; the doctrine of compara- 
tive negligence (as defined by N.J.S.A. 2A:15-5.1) 
would apply to plaintiff, who was injured while at- 
tempting to walk between railroad cars he thought 
were stationary, and to other such persons prospec- 
tively. Renz v. Penn Central Corp. Supreme Ct. 405 

Renz v. Penn Central prospectively held that the 
railroad immunity act is deemed to be predicated on 
contemporary principles of comparative negligence, 
and the conduct of a person who walks, plays or runs 
on or along the railroad or its tracks or jumps on or off 
moving railroad cars now constitutes minimal or 
threshold comparative negligence under the statute; 
such a person is not barred from recovery for result- 
ing injuries unless his negligence on a comparative 
basis is greater than that of the railroad. Eden v. 

CONFAUESUBKEME CE? 65 ois cc cec cc ccecc ce ensscev acs 414 

Non-cognitive action does not bring a person within 
the purview of the railroad immunity act, which does 
not in this setting serve to impute negligence as a 
matter of law to plaintiff, who fell from the station 
platform onto the railroad tracks while suffering 
from a grand mal epileptic seizure; its provisions 
cannot be invoked to bar or reduce any recovery to 
which he may otherwise be entitled. Eden v. Conrail. 
CEST aT CLOT LS a IR ae ee ane. ee eS 414 

In its current posture there has been no considera- 
tion of plaintiffs negligence independent of the rail- 
road immunity act, and the case is remanded for the 
trial judge and jury to assess other aspects of his 
conduct under the Comparative Negligence Act. Eden 
Vi Gonvails; SUpreMe Clic. sic 2ccSiccciccns oseweee ss 414 


REAL ESTATE BROKERS 


Plaintiff, an applicant for a Pennsylvania real es- 
tate salesman’s license, has a due process right to see 
that the multiple-choice licensing examinations ad- 
ministered by the Educational Testing Service, Inc. 
(of Princeton) are graded properly and that the ETS 
grading key is correct. Martin v. Educational Testing 
AT i tiled 1s Poet 3112) Aen Pree 145 

The amendment to N.J.A.C. 11:5-1.32, which re- 
placed the refund system with a system whereby a 
prospective tenant would only pay an initial fee of $10 
for a rental location licensee’s list of possible rentals, 
and the licensee’s right to the balance of the fee would 
not accrue until the prospective tenant had obtained a 
rental unit from the listing furnished by the licensee, 
is valid. In re N.J.A.C. 11:5-1.32. App. Div........ 178 

Had the deceased real estate broker who dissipated 
plaintiff's deposit been acting solely as the seller of 
his own apartment here, the protection of the Real 
Estate Guaranty Fund might well be denied, but he 
received the $8,850 as an escrow agent; the obliga- 
tions of that role by a licensee are fixed by statute and 
regulation, and to foreclose plaintiff from recovery 
against the Fund under these circumstances would 
inappropriately narrow the legislative remedy. Brody 
Ve MifterPt OW, DIVi oe oc an ncecu dese inwncmeesossens* 284 

Attorneys are not entitled to receive licenses as real 
estate brokers issued pursuant to the Real Estate 
Brokers and Salespersons Licensing Law simply be- 
cause they have qualified to practice law in New Jer- 
sey; the purpose of N.J.S.A. 45:15-4 is to authorize 
attorneys, banks and other members of the exempt 
class to sell or rent real estate incidental to the normal 
practice of their profession or business. Spirito v. N.J. 
Real Estate Comm’n. App. Div................--++ 346 


REAL PROPERTY 


Right of reentry, federal procedure, Rule 12(b)(6). 
Harris v. Bally Park Place, Inc. of N.J. 
DESO rte A tack see ia c coum eana seen 37 

As a logical extension of McDonald v. Mianecki, 
the subsequent purchasers of the residence should be 
protected by the implied warranty of habitability that 
applies to the construction of new homes by builder- 
vendors, if there are no intervening factors here to 
otherwise insulate the builder from liability for the 
defective foundation wall and sewage disposal sys- 
tem. Hermes v. Staiano. Law Div. ...............- 587 


REBATES 


There is no conflict Setween the Tenants’ Property 
Tax Rebate Act, which (as amended) mandates re- 
bates to tenants upon any tax reduction below the tax 
paid in 1976, except those that result from successful 
tax appeals (for reasons of practicality, according to 
Col Indian Springs), and the township ordinance, 
which provides for tenants’ rebates following tax re- 
ductions that result from successful tax appeals, and 
the ordinance is not barred as unenforceable because 
of State preemption. Hilltop Assoc. v. Edison Tp. App. 
Es ec eae ug One TL bat enced Be CHR aI 554 


RECOUPMENT 


Recoupment is distinguishable from setoff in that 
the latter involves an affirmative recovery on aclaim 
that may be independent of the transaction on which 
the plaintiff's claim is based, and—while recoupment 
may be used only to reduce or extinguish the plain- 
tiff’s recovery—setoff may be awarded for any amount 
to which the defendant is entitled; to the extent that 
Atlantic City Hospital v. Finkle indicated that re- 
coupment may exceed the plaintiff's claim, that case 
is disapproved. Beneficial Finance Co. of Atlantic 
City v. Swaggerty. Supreme Ct.................... 245 


REFERENDUMS 

For the signatures to a referendum petition under 
N.J.S.A. 40:69A-186 to be valid, they must be affixed 
when the petition is complete in all its substantive 
provisions, including on each separate petition sheet, 
the names and addresses of the committee of the peti- 
tioners. Hamilton Tp. Taxpayers’ Ass’n v. Warwick. 
PURE oo dic.o an cd eee oe nian La wraaadeadieonedenees 394 


RELIGION 


Several factors merge in this case to permit the 
practice of commencing public meetings of the munic- 
ipal governing body with a brief exercise (an invoca- 
tion, prayer or meditation chosen by one of it members 
on a rotating basis) to survive the First Amendment 
attack on it: the secular purpose of the practice (as a 
call to conscience, to establish a solemn atmosphere), 
the neutral content of most of the invocations, the 
lack of a denominational tone or sectarian emphasis, 
the absence of a religous setting or the involvement of 
clergy, etc.; however, a change in some of the 
factors—such as more distinctively religious exhorta- 
tions, or a more pronounced official endorsement of 
any particular invocation, or a greater degree of com- 
pulsion or even public or social suasion to join in— 
could easily tip the scales the other way. Marsa v. 
Westie, Scenic: © 0ioc 5 3. sicciiasie one die dnadeveceses 41 


First Amendment, state fairs. Hefron v. Int’l., Society 
for Krishna Consciousness. U.S. Supreme Ct. .. 177 

On the wife’s post-judgment motion here, the hus- 
band can be ordered to specifically perform his mar- 
riage contract (entered into under Jewish law) and 
obtain a “Get” (a Jewish ecclesiastical divorce, with- 
out which the wife cannot remarry under Jewish law) 
without infringing on his constitutional rights or vio- 
lating the establishment of religion clause. Minkin v. 
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REMEDIES 


Environmental protection, fishing, ocean dump- 
ing, private right of action. Middlesex Cty. Sewerage 
Authority v. National Sea Clammers Ass'n. U.S. Su- 
ee Oe Saree asso es er 177 

Patents, aesthetic functionality. Keene Corp. v. Pa- 
raflex Industries, Inc. 3d Cir 

Discrimination, age. Purtill v. Harris, Secy. Dept. of 
Health & Human Services. 3d Cir.............. 361 


RENT CONTROL 


The township’s governing body, which could have 
abolished rent control in its entirety, chose instead to 
continue to protect only tenants in residence while 
allowing rentals for vacant units to be subject to an 
uncontrolled market; there is a reasonable basis for 
this action (strengthening the municipal tax base, 
etc.) and the vacancy decontrol provision is not viola- 
tive of equal protection. Wayne Tenants Council v 
Ie UN INU oo vin as Laicannctsnunk>aenpecee 348 


RESCISSION 


The trial court properly granted rescission of the 
religious congregation’s contract of employment of 
defendant as its rabbi here, where his resume fraudu- 
lently misrepresented his activities for a seven-year 
period, thus hindering plaintiff's opportunity to dis- 
cover a past that reflected unfavorably on his moral 
integrity; absent this material misrepresentation, the 
question of fraudulent concealment and defendant’s 
duty to disclose his criminal conviction and disbar- 
ment would be squarely presented, but those broader 
issues need not be reached here. Jewish Center of 
Sussex County v. Whale. Supreme Ct............. 258 


RES IPSA LOQUITUR 


In a medical malpractice context, expert testimony 
(with some evidential support) to the effect that the 
medical community recognizes that an event does not 
ordinarily occur in the absence of negligence may 
afford a sufficient basis for the application of the 
doctrine of res ipsa loquiter, which permits (but does 
not require) the jury to infer negligence; in a case such 
as this one, the defendant may offer contrary expert 
testimony to persuade the jury not to draw the infer- 


ence. Buckelew v. Grossbard. Supreme Ct........ 453 
RES JUDICATA 

Appeals. Federated Dept. Stores, Inc. v. Moitie. U.S. 
Lt eee eee ee 57 


Federal procedure, jurisdiction, Younger absten- 
tion. Sokol, D.D.S. v. N.J. State Commission of Inves- 
NIN ES Nas oc cacee esta cebesvucsaweacssoe 112 

Defendant’s prosecution and convictions for drunk 
driving and leaving the scene of an accident were not 
barred by res judicata or collateral estoppel; the ad- 
ministrative law judge, in dismissing the charge of 
refusal to take a breathalyzer test, did not find that it 
had not been shown that defendant had driven the 
damaged car—rather, he found that the police officer 
had not had reasonable grounds to believe he had 
driven it; the issue was different in the subsequent 
municipal court proceeding. State v. Hanemann. 
nL Ra ee Ee eet Ee 470 


RETIREMENT COMMUNITIES 


The attention of the Legislature is drawn to the 
result that, since retirement community (“life-care’’) 
residents do not have a proprietary interest in their 
place of residence as required by N.J.S.A. 54:4-3.80, 
they are not eligible for tax rebates under the Home- 
stead Rebate Act. MacMillan v. Director, Div. of Taxa- 
OS ee re ys: 345 

Under N.J.S.A. 40:67-23.1, a municipality may pay 
for the electric current for the street lights on the 
privately-owned streets of a retirement community so 
long as the governing body is satisfied that the travel 
on those streets is sufficient to warrant such expendi- 
tures. Klink v. Monroe Tp. Council. App. Div. ... 533 


RETROACTIVITY 


Reliance on a single lower court opinion is not a 
sufficient ground for relief; Cappadonna, in which 
the Appellate Division applied the usual two-year pe- 
riod of limitations to both permanent and non- 
permanent injuries arising out of automobile 
accidents—clearly overruling the questionable Law 
Division holding in Montag on which plaintiff 
relied—is to be applied retroactively. Manturi v. 
WW A PAN ANG os digo n Sos ve ceee cot nceescanssss 178 

The judgment of the Law Division construing the 
1980 amendments to N.J.S.A. 40A:9-133 and 40:87-15 
as acting retroactively to extend plaintiff's one-year 
term as borough clerk to a three-year term is reversed; 
legislation, unless otherwise clearly expressed, acts 
prospectively. Masel v. Parmus Borough Council. 


SL AER eae ere ere een Oe ae 343 
Public employment, First Amendment. Marino v. 
PE NR ck ckka ss eekhbscckniuckoyee cuore ne 431 


Appeals, federal procedure, public employment, 
First Amendment. Weaver v. Bowers. 3d Cir. ... 431 


RIGHT TO COUNSEL 
Indigents, family law. Lassiter v. Dept. Social Serv. 
of Durham Cty. N.C. U.S. Supreme Ct. .......... 16 


RIPARIAN RIGHTS 


Respondents’ interpretive statement created the 
misleading impression that the proposed amendment 
to the New Jersey Constitution on tidal-flowed land 





would give away public land—Further, the fact that 
proceeds from the sale of riparian lands by the State 
go to the public school fund is not germane; this bi- 
ased statement, obviously drafted to encourage the 
voters to defeat the amendment, enjoined from being 
used on the ballot. Gormley v. Lan. App. Div. ... 555 


RISA 


The Legislature intended to offer New Jersey con- 
sumers the protection of the Retail Installment Sales 
Act (RISA) no matter from where the seller deals, and 
that statute must be applied here (but not retroac- 
tively) despite the “election” of the parties in this 
contract of adhesion to look to Illinois law; remanded 
for a determination of whether the time price differen- 
tial charged for each monthly billing period exceeded 
the limits of N.J.S.A. 17:16C-44.1 (since amended) as 
it read during the period in question. Turner v. 


Peas Dos Va SS (aan ena ee en 307 
RULES 
Rule Amendment. R. 1:20-2 ....................... 3 
Rule Amendment. R. 2:11-2 ..................... 131 


Proposed Amendments to Federal Rules of Civil 
Procedure. R. 6, 7, 11, 16, 26, 52, 53, 67, 72-76. .... 245 


Amendments To Rules Of Evidence............ 293 
Rule Amendments. R. 1:21-1, 1:24-1, 1:24-2, 1:27-1, 
Lec FNS EE SOONG SURE) ee aS ISS RON Ree 333 


Proposed Amendments To Federal Rules Of Civil 
eect ay (ot le Lee eae ae eee een en 57 
Proposed Amendments To Federal Rules Of Crimi- 


SSS SOS ee ees 1 ee eR: 501 

U.S. District Court Rule Amendment. General Rule 
DEM RAEC ERE TCER SSK Te Ub tee exh buwh sak cose bebo saeee 593 
SALES 


Since plaintiffis not amerchant—and also because 
the good-faith standard for merchants does not apply 
to an Article 9 buyer in the ordinary course— 
“honesty in fact” is the test of good faith here, a test 
plaintiff has met: it knew nothing of defendant’s se- 
curity interest in the leased crane when it exercised 
the option to buy from the seller (who, in addition to 
being in the leasing business, was also “in the busi- 
ness of selling goods of that kind”); plaintiff is en- 
titled to the protection of N.J.S.A. 12A:9-307(1) and 
takes free of any security interest. Sea Harvest, Inc. v. 
Rig & Crane Equipment Corp. Ch. Div. ........ 534 


SCHOOLS 


The classification of public high schools is not a 
suspect classification, and a rational basis can exist 
for an interscholastic athletic league’s decision to 
limit membership to public schools; thus, no per se 
equal protection violation existed here before the 
agreement to open the membership to nonpublic 
schools. Christian Bros. Inst. of N.J. v. Northern N.J. 
Interscholastic League. Supreme Ct. .............. 77 


SEARCH AND SEIZURE 


The entry into the prisoner’s home by his work- 
release supervisor was reasonable under the circum- 
stances, and the stolen merchandise found there can 
be received in evidence. State v. Nunziato. Law 
EID ee eee Ete Vereen L LEC ORME Soke chi ah es Cera 13 

Since the registration was suspended and defend- 
ant had no valid driver’s license, he was not lawfully 
capable of driving his car, which was blocking traffic; 
the circumstances mandated impoundment, and there 
is no sound basis for applying State v. Mangold ret- 
roactively to invalidate the police inventory and sup- 
press the methadone found in the car. State v. Spurr. 


OID ae See sowie css ok Seeee ass oeauee seus 48 
Evidence, drugs. United States v. Reicherter. 3d 
a SSE IST Gann Se or a Ren ee 81 


Environmental protection, oil spills. United States 
v. Syncon Resins, Inc. U.S.D.C.................... 112 
Mining. Donovan, Sec’y of Labor v. Dewey. U.S. 


CS SY eee Oiare eee De Ee 176 
Evidence, drugs. Michigan v. Summers. U.S. Su- 
ON Ree pete ene ch iee reir w seeks hte e nce ee 176 
Drugs, evidence, motor vehicles. Robbins v. Cali- 
oo iS > ere 204 
Drugs, evidence, arrest. N.Y. v. Belton. U.S. Su- 
PE AOE eee heey eerie. sees: Sourav aes eoauae 204 


The troopers had probable cause to search the suit- 
case found in the back seat of defendant’s car here 
and, since the search occurred before the date of the 
Chadwick decision (which is given prospective effect 
only), it came within the automobile exception to the 
warrant requirement as understood at that time; ac- 
cordingly, the evidence obtained in that search need 
~ have been suppressed. State v. Young. Supreme 

Be rkcnka bug een ereneu cube She the caus BCK eek asbemesten 234 


Future searches (if not valid under N.Y. v. Belton as 
incident to a lawful arrest) will be governed by Chad- 
wick; in the absence of circumstances justifying an 
exception to the warrant requirement, the police may 
not legally search luggage found in a car simply on 
the basis of their own evaluations of probable cause; 
they can, however, seize the property suspected of 
containing evidence of a crime and detain it for a 
reasonable period while seeking a warrant. State v. 
TORR TOIL, on occ ccs gs ecsce sce seveccwes 234 

The brief detention of defendant to ascertain his 
identity was a reasonable police investigatory proce- 
dure under all the circumstances here, and—after he 
had shown an identification that was known to be 
false and may reasonably have been suspected to be 
stolen—the detective’s search of defendant’s person 
was not an unreasonable intrusion; the denial of the 
motion to suppress the heroin seized is affirmed. State 
TPO NOES 55 < sce open ne sannxedoueoseht 467 
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Since defendants had been arrested on weapons 
charges after being stopped for speeding here, and 
since there was probable cause to believe that further 
dangerous weapons were concealed in the passenger 
compartment, the vehicle’s inherent mobility and the 
potential danger posed by the presence of weapons 
were sufficient exigent cireumstances—which did not 
dissipate simply because the occupants had been res- 
tricted in their freedom of movement—to justify the 
warrantless search; Ercolano distinguished. State v. 
Alston. Supreme | Ree er aN EEF 501 

Rather than follow the amorphous “legitimate ex- 
pectations of privacy in the area searched”’ federal 
standard, the rule of standing traditionally applied in 
New Jersey is retained: a criminal defendant is en- 
titled to bring a motion to suppress evidence obtained 
in an unlawful search and seizure if he has a proprie- 
tary, possessory or participatory interest in either the 
place searched or the property seized; more signifi- 
cantly, where (as here) a defendant is charged with an 
offense in which possession of the seized evidence at 
the time of the contested search is an essential ele- 
ment of guilt, the “automatic standing” rule of Jones 
is retained, despite its rejection by the U.S. Supreme 
Court. State v. Alston. Supreme Ct................ 501 

The automobile exception (under which a warrant- 
less search of a motor vehicle is justifiable where 
police have probable cause to believe that it contains 
contraband or evidence of criminal activity) applies 
to parked and unoccupied vehicles encountered by 
police in public parking lots or on city streets as well 
as to moving vehicles stopped on the open highway. 
State v. Martin. Supreme Ct....................... 514 

Nothing in State v. Ercolano should be read to indi- 
cate a departure from the Carroll and Chambers 
analysis where, as here, police make an unantici- 
pated discovery of a readily movable vehicle that they 
have probable cause to believe contains evidence of a 
crime; in light of the exigent circumstances in this 
case, it was reasonable for the police to remove the 
unoccupied vehicle from the parking lot to the police 
station, and it was not necessary for them to obtain a 
warrant, before conducting the search. State v. Mar- 
BOTS ESMOND RM ok och bees aise oreienawe eaaaee 514 


SECURED TRANSACTIONS 


Bankruptcy, railroads, priorities, jurisdiction. In 
the Matter of the Lehigh and New England Railway 
Ss”. | 6 ae ice ine eee eae nenie ome e Oe « 361 


SECURITIES 


Tender offer, bonds. E.H.I. of Florida, Inc. d/b/a/ 
Horizon Hospital v. Ins. Co. of No. America. 3d 
RR acca sen cece tbe Re cetereh ces Fone oGE EE Lous a2 


SECURITY INTERESTS 


Since plaintiff is not a merchant—and also because 
the good-faith standard for merchants does not apply 
to an Article 9 buyer in the ordinary course— 
“honesty in fact” is the test of good faith here, a test 
plaintiff has met: it knew nothing of defendant’s se- 
curity interest in the leased crane when it exercised 
the option to buy from the seller (who, in addition to 
being in the leasing business, was also “in the busi- 
ness of selling goods of that kind’’); plaintiff is en- 
titled to the protection of N.J.S.A. 12A:9-307(1) and 
takes free of any security interest. Sea Harvest, Inc. v. 
Rig & Crane Equipment Corp. Ch. Div. .......... 534 


SELF-INCRIMINATION 


When a collateral or alternative evidence source 
other than the defendant’s testimony is available to 
explain the possession of stolen property, an instruc- 
tion to the jury that other than an innocent inference 
might arise absent such an explanation is constitu- 
tionally permissible. State v. Burch. App. Div.... 141 

Where, as here, there is an absence of a specific 
showing in the record as to the availability of an 
evidence source other than defendant’s own testim- 
ony to explain his possession but the property is of a 
nature that is not subject to abandonment or some 
similar act by the owner and the circumstances other- 
wise strongly suggest the existence and availability 
of explanatory evidence if the possession were inno- 
cent, such availability may be presumed, and an in- 
struction permitting the jury to consider the un- 
explained possession under the circumstances of a 
recent theft is within constitutional bounds. State v. 
ee Oe Lara ey ec peeve a pee 1h aN 141 


SENTENCING 


The appellants who have not been resentenced 
under the code continue to serve sentences under the 
Sex Offender Act, integral to which is the bar against 
work and good-behavior credits; just as the code did 
not reduce their maximum terms, it did not modify 
their sentences by granting the eligibility for commu- 
tation credits. Savad v. Dept. of Corrections. App. 
BOR che ee ea Bh ala me mee acre e oiaa nite 11 

The appellants who were originally sentenced under 
the Sex Offender Act and then resentenced under the 
code are eligible for work and good-behavior credits 
from September 1, 1979, the effective date of the code. 
Savad v. Dept. of Corrections. Pc eo 11 

Commutation. Connecticut Board of Pardons v. 
Dhaene: Satelit. oo. .os sooo oc sesecsesvcess 116 

Here, where defendant, a first-time offender, en- 
tered a guilty plea to a crime of the second degree and 
was sentenced to a term (four years) appropriate to a 
crime of the third degree pursuant to N.J.S.A. 2¢:44- 
1(f)(2), the judge did not err in refusing to apply sub- 
section (e), which establishes a presumption of non- 
imprisonment for first-time offenders convicted of an 








SENTENCING—Continued 


offense other than a crime of the first or second de- 
gree; had he done so, defendant would have received a 
double benefit, a result not intended by the Legisla- 
ture. State v. Rodriguez. App. Div................. 138 


A sentence for contempt relates solely to that of- 
fense and should not be affected by time served for 
another offense. In re Hinsinger. App. Div. ...... 459 

Where, as here, there is nothing in the plea agree- 
ment precluding the imposition of a minimum term 
during which the defendant will not be eligible for 
parole, the sentencing judge has the discretion to im- 
pose such a minimum term under N.J.S.A. 2C:43-6(b) 
without thereby going beyond the terms of the plea 
agreement. State v. Conover. App. Div. .......... 484 

Discharge, parole or suspension of sentence, when- 
ever it occurs, precludes a subsequent application to 
the Resentencing Panel for relief under N.J.S.A. 2C:1- 
1(d). State v. Dotson. App. Div. ...................594 


SEPARATION OF POWERS 


Executive branch, Foreign Sovereign Immunities 
Act. Dames F. Moore v. Regan, Secy. of Treas. U.S. 
NUT 56 os osseous soca s dy ceseasesa ee 


SERVICE MARKS 


Preliminary injunctions, right of publicity, unfair 
competition, Lanham Act, entertainment. Estate of 
Elvis Presley v. Rob Russen, d/b/a The Big El vent 
|ULIS).| DD! CARAS eae ene CE AR ae AN a en Sea et 


SET-OFF 


Where, as here, a party owes money to a bank and 
also owns shares of stock that come into the posses- 
sion of the bank, the bank can not claim those shares 
against the debt under a common law right of set-off; 
Federal Deposit Ins. Corp. v. Pioneer State Bank is 
distinguished: a fixed amount is owning to the holder 
of a certificate of deposit, but shares of stock are evi- 
dence of ownership, not of debt—with no ascertained 
amount on which to calculate net indebtedness, no 
set-off is possible. Keegan v. Estate of Keegan. Ch. 
1 Ee ae te ey Cr IE EN? 211 

Recoupment is distinguishable from setoff in that 
the latter involves an affirmative recovery on aclaim 
that may be independent of the transaction on which 
the plaintiff's claim is based, and—while recoupment 
may be used only to reduce or extinguish the plain- 
tiffs recovery—setoff may be awarded for any amount 
to which the defendant is entitled; to the extent that 
Atlantic City Hospital v. Finkle indicated that re- 
coupment may exceed the plaintiff's claim, that case 
is disapproved. Beneficial Finance Co. of Atlantic 
City v. Swaggerty. Supreme Ct.................... 245 


SHIELD LAW 


Plaintiff is entitled to inquire into the sources of the 
alleged libelous article here, including those identi- 
fied as confidential; whatever First Amendment pro- 
tections exist are outweighed by the fundamental 
need for unimpaired access to the information, which 
is critical to this defamation action and to the search 
for truth: although defendant magazine is entitled to 
the protection of the New Jersey Shield Law, that 
protection has been waived because of the defenses— 
good faith, lack of malice, etc.—asserted. Resorts In- 
ternational, Inc. v. NJM Assoc. Law Div......... 429 


SIDEWALKS 


A plaintiff has a cause of action against a commer- 
cial property owner for injuries sustained on a deteri- 
orated sidewalk abutting that commercial property 
when that owner negligently fails to maintain the 
sidewalk in reasonably good condition. Stewart v. 104 
Wallace St., Inc. Supreme Ct. ..................... 229 


STANDING 


The Legislature, which is the only body constitu- 
tionally authorized to assign probate to any court 
other than the Chancery Division, has by its inaction 
permitted the exclusive jurisdiction of probate mat- 
ters to be vested; since probate is now exclusively a 
division of the Chancery Court, the constraints im- 
posed by prior practice, if any, no longer apply, and 
any person may petition for the appointment of a 
guardian in the declaration of incompetency. In re 
TSARDE MAW INV is caccnvarcsiinnsie eee oe hie ieee 370 


Rather than follow the amorphous “legitimate ex- : 


pectations of privacy in the area searched” federal 
standard, the rule of standing traditionally applied in 
New Jersey is retained: a criminal defendant is en- 
titled to bring a motion to suppress evidence obtained 
in an unlawful search and seizure if he has a proprie- 
tary, possessory or participatory interest in either the 
place searched or the property seized; more signifi- 
cantly, where (as here) a defendant is charged with an 
offense in which possession of the seized evidence at 
the time of the contested search is an essential ele- 
ment of guilt, the “automatic standing” rule of Jones 
is retained, despite its rejection by the U.S. Supreme 
Court. State v. Alston. Supreme Ct................ 501 

The families of residents of the school for the re- 
tarded have no standing to seek an order barring 
work stoppages by school employees; only the State, 
as employer, has the right to do that, and mandamus 
(when it may lie) is plaintiffs’ only remedy. Wood- 
bridge State School Parents Ass’n v. AFSCME Ad- 
PAID COUMGH TCO TIIV) oii ldicics aa sc es ansewheaw ess 515 


STATE CONSTITUTION 


The ineligibility clause of the N.J. Constitution 
does not render defendant’s appointment invalid; 
although there was a salary increase for the position 
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of Commissioner of the Board of Public Utilities dur- 
ing the legislative term for which she had been 
elected, she had resigned from the Assembly before it 
voted for the increase and was qualified for the ap- 
pointment at the time the appointment was made 
(Vreeland v. Byrne distinguished.) Student Public In- 
terest Research Group of N.J. v. Byrne. Supreme 

By excluding plaintiff and other taxing districts 
from the previously authorized relief (tax rebates for 
having a state or county institution on a certain 
amount of land within their boundaries) and restrict- 
ing that relief to one municipality, N.J.S.A. 54:4-5, as 
supplemented by L. 1980 c. 118, became unconstitu- 
tional special legislation. Borough of Paramus v. 
NSE MPOROUYS EAR OUs oie odes cowsaaun Mien cs beeenclne 367 
STOCKS 

Where, as here, a party owes money to a bank and 
also owns shares of stock that come into the pogses- 
sion of the bank, the bank cannot claim those shares 
against the debt under a common-law right of set-off; 
Federal Deposit Ins. Corp. v. Pioneer State Bank is 
distinguished: a fixed amount is owing to the holder 
of a certificate of deposit, but shares of stock are evi- 
dence of ownership, not of debt—with no ascertained 
amount on which to calculate net indebtedness, no 
set-off is possible. Keegan v. Estate of Keegan. Ch. 
Ne Ne eG tre ah ra cia s che Bias Soto OKs 211 


STRICT LIABILITY 


Where, as here, the alleged design defect consists of 
an inadequate warning as to safe use, a strict liability 
(not negligence) charge should be given, making it 
clear that knowledge of the dangers of the product is 
imputed to the manufacturer and explaining that an 
adequate warning is one that includes the directions 
and information essential to make the use of the pro- 
duct safe; the language (advocated in Depeda) “‘defec- 
tive condition unreasonably dangerous” has the 
potential for misunderstanding and should be re- 
jected. Freund v. Cellofilm Properties, Inc. Supreme 


SURETIES 


Although the borough arguably acted reasonably 
in rejecting a bond whose surety had failed to satisfy 
its obligations in a recent prior suit, N.J.S.A. 17:31-1 
clearly bars a municipality from exercising its discre- 
tion in determining whether to approve properly exe- 
cuted bonds given by foreign insurance companies 
authorized to conduct business in New Jersey; this 
problem justifies study and possible statutory revi- 
sion by the legislature. Republic Ins. Co. v. South 


Plainfield Mayor and Council. App. Div........... 63 
SURROGATES ACCOUNTS 

Guidelines for Intermingling Surrogates’ Ac- 
L011 TONE Sen PaO Pop eS nO Ae RE ene ee 1 


SUSPENSION OF PROCEEDINGS 


The court retains jurisdiction over a defendant 
sentenced under N.J.S.A. 24:21-27 until he success- 
fully completes his supervisory treatment, even 
though (as here) the period imposed expires prior to 
any action being brought by the State; the State’s 
motion for entry of a judgment of conviction for drug 
possession on the ground that defendant has violated 
the terms of his supervisory treatment is granted. 
SSUBUO SV. SOMOS AAW IDI) «a aac cccessisctuseas cron nace 141 


TAX COURT 


The tax court had no jurisdiction whatever to enter- 
tain plaintiffs’ post-judgment motions, by which they 
sought to compel the township’s governing body to 
exercise discretionary functions (to include their tax 
refunds in the budget, etc.) and, accordingly, no juris- 
diction to grant such relief; the action is to proceed in 
the Law Division as if originally commenced therein. 
Alid, Inc. v. North Bergen Tp. App. Div. ........ 257 


TAXES 


Tax Court Opinions Approved For Publication... 7 
Wages, FICA, FUTA, meals and lodging. Rowan 
Cos; inc: v.U-S. US: Supreme Ct. ........6..500k005 16 
Tax Ct. Opinions Approved For Publication... 105 
Liens, title searches. Pioneer Nat'l Title Ins. Co. 
and Banks v. United States (IRS). U.S.D.C.. 42 
The part of the fee the municipality imposed on 
charter buses and special operations buses entering 
Atlantic City that does not constitute a parking 
charge (and cannot represent the expense of issuing a 
license because a municipality is precluded from re- 
submitting the bus companies to licensure) is a pros- 
cribed ‘franchise tax” in contravention of N.J.S.A. 
48:4-14.1; the part that represents parking charges is 
permissible only if plaintiffs elect to use the munici- 
pal terminal. Trailways, Inc. v. Atlantic City. Law 
Ie Rese Ne ts os ale Heese isin.se PBR Seals 182 


Mobile homes are subject to taxation as improve- 
ments to real estate (“‘fixtures”) where, as here, they 
are used as permanent dwellings. Commercial Tp. v. 


MN oo is occ reresncaceic na siniep adn scre aceuaees 179 
Coal, commerce clause. Commonwealth Edison v. 
Montana: U/S> Supreme Ct; ... 06.5. 0s0ccesc cee caee os 203 
PLES LEC Oy a a a 277 


Since plaintiff did not prove that its property was 
being assessed on a less favorable basis than that of 
other property in the township, or that the value of its 
land did not rise in the same proportion as that of 
other taxpayers in the district, it failed to establish a 
case of discrimination; the impact of the zoning 





change (from “residential” to ““conservation’’) on the 
value of the land was incorporated in the Tax Court 
judgment reducing the assessments. Vernon Tp. v. 
City of Newark. App. DEW... 0.0 ..6660666cccccsenkes 342 
By excluding plaintiff and other taxing districts 
from the previously authorized relief (tax rebates for 
having a state or county institution on a certain 
amount of land within their boundaries) and restrict- 
ing that relief to one municipality, N.J.S.A. 54:4-5, as 
supplemented by L. 1980, c. 118, because unconstitu- 
tional special legislation. Borough of Paramus v. 
RGRINCNN © OGRE Oar dood shientsada ceesizdelenle woes 367 
Summary of the Economic Recovery Tax Act of 
1981, by David Beck and Alan E. Sherman...... 405 
Tax Court Opinions Approved For Publication... 410 
Summary of the Economic Recovery Tax Act of 
1981, by David Beck and Alan E. Sherman...... 429 
The tax exemption granted under N.J.S.A. 8A:5-10 
continues so long as the cemetery company actually 
holds its land for cemetery purposes or contemplates 
so using it in the reasonably anticipated future; the 
land here was properly placed on the tax rolls after 
plaintiff determined to sell and took steps to divest 
itself of title, which constituted an abandonment of 
the dedication of the land for cemetery use. Beth 
Israel Cemetery Ass’n of Woodbridge v. Woodbridge 
Jd Tip, yt Cee a pe ene ne ese eneene 468 
The clear language of the New Jersey Constitution 
and the Farmland Assessment Act directs the impo- 
sition of rollback taxes in all cases in which a change 
to a use other than agricultural or horticultural has 
occurred; although the preservation of open space 
was one of the considerations leading to the act, this 
cannot justify expanding it to bring the land acquired 
by the Department of Environmental Protection for 
reservoir, open-space conservation or recreation uses 
within its reach. Dept. of Environmental Protection 
v. PrantisDp, Taw ©t. os. occ. esc cede scacesecess 516 
The loss of farmland assessment does not automat- 
ically trigger the imposition of rollback taxes; the 
failure of this aging and disabled taxpayer to con- 
tinue to actively devote his property to agriculture is 
not a “change in use” within the intent of N.J.S.A. 
54:4-23.8 and, at the very least, rollback taxes will not 
be triggered until the land is applied to a more inten- 
sive use than that for which it received farmland 
assessment. Jackson Tp. v. Paolin. Tax Ct....... 533 
The scheme of the Sales and Use Tax Act is to 
exempt charges for installing capital improvements 
to real property, and the Legislature did not intend to 
extend this exemption to improvements to personal 
property—the words “real property, property or land” 
in N.J.S.A. 54:32B-3(b)(2)(v) are all real property 
terms; charges to utility companies for installing per- 
sonal property are not specifically exempted under 
§8(m) and their taxability must be determined here on 
the facts of each case under §3(b)(2) or (4). Middlesex 
Water Co. v. Director, Div. of Taxation. Tax 
Ca se eins ae enn eu ade< tas Saati oe bewaeeies 587 
Tax Court Opinions Approved For Publication... 589 


TELEPHONE INTERCEPTIONS 


Nothing in N.J.S.A. 2A:156A-4c mandates that the 
prosecutor must particularize his reasons for deter- 
mining that “there exists a reasonable suspicion that 
evidence of criminal conduct will be derived” from the 
consensual telephone interceptions he may authorize 
if he so determines; in fact—although it may be de- 
sirable for the purpose of proof—the statute does not 
even appear to require that his determination be in 
writing. State v. Parisi. App. Div. ................ 555 


TENURE 


Point Pleasant Beach was not intended to consti- 
tute a license for the circumvention of the tenure laws, 
and where (as here) teachers are regularly and con- 
tinuously employed to perform legislatively man- 
dated educational functions (programs for the 
handicapped and remedial reading) the source of the 
funds by which they are paid is irrelevant to their 
status as teaching staff members; petitioners, who 
have met the requirement of N.J.S.A. 18A:28-5, are 
eligible for tenure. Spiewak v. Rutherford Bd. of Ed. 
PAR ORG oe cats Sore Ga deans vi inaeeensdewnescenaes 342 

Appellants, whose positions with the board of edu- 
cation are regular, state-funded in a mandated pro- 
gram and require a teaching certificate, qualify for 
tenure; Point Pleasant Beach, where the teachers 
were employed in a federally funded program, is dis- 
tinguished. Hamilton Tp. Supplemental Teachers 
Ass’n v. Hamilton Tp. Bd. of Ed. App. Div. ...... 436 


TESTS 

Plaintiff, an applicant for a Pennsylvania real est- 
ate salesman’s license, has a due process right to see 
that the multiple-choice licensing examinations ad- 
ministered by the Educational Testing Service, Inc. 
(of Princeton) are graded properly and that the ETS 
grading key is correct. Martin v. Educational Testing 
MICUVICE ING. Cle DIY. oe ci s.ki6cccsie. s ccanes o¢-asesieaseee 145 


TITLE SEARCHES 


Taxes, liens. Pioneer Nat’! Title Ins. Co. and Banks v. 
United States (INS). U.S.D.C. «.......6...5.0..000000: 112 


Page Thirteen 


Page Fourteen 


TORT CLAIMS ACT 


The Tort Claims Act bars a cause of action against 
the State or other public entity or public employees for 
injury to a JINS caused by another JINS while both 
are committed to and in custody of the same group 
foster home facility, since they are “prisoners” under 
N.J.S.A. 59:5-2b(4). Doe v. DYFS. App. Div........ 12 

It appears that the Legislature inadvertently failed 
to amend N.J.S.A. 59:2-3(d), which places the burden 
of determining “palpable unreasonableness;; on the 
court, when it amended the Tort Claims Act to pro- 
vide for jury trials—it would be incongruous to have 
both the court and jury decide the same issue where, 
as here, the issue of palpable unreasonableness arises 
under both 59:2-3(d) and 59:4-2; in this case, the jury’s 
finding that the State’s delay in repairing the dan- 
gerous highway condition was palpably unreasona- 
ble was amply supported by the record. Brown v. 
ee SS ene tae eee ts 129 


Clearly, the city was immune from tort liability for 
failure to provide supervision when the public school 
gym was made available to youth who wanted to 
shoot baskets after school hours, and the mere pres- 
ence of an employee at the scene (someone in the 
nature of a ticket taker) does not imply supervision 
without something more; Law v. Newark Bd. of Ed. 
distinguished. Morris. v. Jersey City. App. 
RELA AED OE EEO E Peay mR eye Ns 5 « 229 

The restriction in the Tort Claims Act that bars a 
recovery against a public entity unless a claim is filed 
with the entity within 90 days ofits accrual applies to 
constitutional suits, and plaintiff's claim against the 
municipality for damages for sex discrimination is 
dismissed; her claim for reinstatement survives, how- 
ever, and her claims against the individual defend- 
ants are not subject to the notice requirement. Lloyd 
v. Borough of Stone Harbor. Ch. Div. ............ 262 


TORTS 


Federal jurisdiction, OCSLA, indemnity. Gulf Off- 
shore Co. v. Mobil Oil Corp. U.S. Supreme Ct. .. . 203 
Administrative law, immunity, appeals. Curtiss- 
Wright Corp. v. General Electric Co. U.S.D.C. ... 250 


Because the injured plaintiff was the operator of an 
uninsured motor vehicle she is not entitled to partici- 
pate in the scheme created by the Automobile Repara- 
tion Reform Act, but she continues to have a common- 
law cause of action against a tortfeasor for PIP type 
benefits. Herold v. Inman. Law Div............... 493 


TRESPASS 


Here, where plaintiffs have not shown any express 
grant of property rights in the air space, and none of 
the criteria for an easement by implication or neces- 
sity (ownership of the two properties followed by a 
separation of title, use of the air space by plaintiffs, 
and a showing that the easement is necessary to the 
beneficial enjoyment of their property) has been met, 
defendant’s temporary use of the air space for the 
purpose of resurfacing its neighboring wall is not a 
trespass and not subject to restraints. Slotoroff v. 
Pn RUDD RIB BONO isk s ccncc do uckesebiex soa vest 6 


TRUSTS 


Although N.J.S.A. 3A:2A-32 applies only to wills of 
decedents who died a year after this testatrix, its pol- 
icy will be followed here, where there was probable 
cause to challenge the will and the trust agreement on 
the ground of undue influence; their ‘‘non- 
contestability” or in terrorem clauses will not be en- 
forced. Haynes v. First Nat’] State Bank of N.J. 
a, C er ae eee mre: 269 

The purchase of real property by a fiduciary in 
derogation of N.J.S.A. 3A:19-4 would be voidable 
upon the application of a proper party, but cross- 
claimant—who acquiesced in and benefitted from the 
sale she now attacks—is not such a party. In re Ran- 
som. Law Div., Probate Part ...................... 366 

Where, as here, a spendthrift trust is created for the 
protection of a life tenant and all the remaindermen 
thereunder agree to its termination, they are estopped 
from seeking to enforce the spendthrift provision af- 
ter the death of the life tenant. In re Ransom. Law 
IEW Le RES ck’ chk cucky sccp se exsse exes shone 366 
UCC 


Where a seller obtains possession of the goods in an 
effort to cure defects in them so as to comply with his 
end of the bargain, he is under a contractual duty to 
redeliver them to the buyer; in failing to do so (here, 
because the car returned for undercoating was stolen 
from the seller’s premises) he has breached the con- 
tract. Jakowski v. Carole Chevrolet, Inc. Law 
LR re eee EEE © 284 
UNINSURED MOTORISTS 


Under the arbitration clause of the uninsured mo- 
torist endorsement here, the question of the existence 
of a “phantom” hit and run driver is not one for the 
court but (together with issues of negligence and 
damages) for the arbitrator to decide, since the arbit- 
rable issue of the liability of a hit and run driver to the 
insured subsumes the subordinate issue of whether a 
hit and run driver existed; to the extent that GEICO v. 
Bovit conflicts with this holding it is overruled. Ohio 
Casualty Ins. Co. v. Benson. Supreme Ct......... 245 

The dirt-bike or minibike with which the son of the 
insured was involved in a collision, on a dirt track 
designed for such off-the-road bikes, was a recrea- 
tional toy clearly not designed or intended for use on 
public roads, was not an “uninsured highway vehi- 
cle” and was excluded from coverage under the UM 
endorsement; Laino v. Nationwide distinguished. 





Gov’t Employees Ins. Co. v. Daniels. App. Div. 391 


UNSATISFIED JUDGMENT FUND 


The holding here that the notice to the Unsatisfied 
Claim and Judgment Fund on behalf of the infant 
plaintiff was timely is consistent with the treatment 
of such claims by the Tort Claims Act, which allows 
an infant’s notice of claim to be made anytime within 
his minority; practically, the result reached here 
(where the Fund suffered no prejudice from the pas- 
sage of time) is similar. Wilkins v. Smith. App. 


USE IMMUNITY 


Itis a matter of constitutional mandate that N.J.S.A. 
2A:81-17.2a2 be applied to departmental investiga- 
tions as well as to judicial and grand jury proceed- 
ings, and a police officer is not subject to disciplinary 
sanctions for refusing to make a statement where, as 
here, he was the target of a departmental investiga- 
tion of criminal activity and was not offered use im- 
munity and was not told that his refusal could subject 
him to sanctions; Boulware v. Battaglia distinguished. 
Banca v. Phillipsburg. App. Div. .................549 


VENUE 


The doctrine of forum non conveniens should be 
applied in child custody cases; here, where the father 
seeks a change of custody, venue shall be transferred 
to the county where the children live with their 
mother (who is afflicted with multiple sclerosis) and 
where their friends, teachers, doctors and religious 
leaders, who will probably be called as witnesses, also 
live. Loonan v. Marino. Ch. Div................... 120 


VETERANS 


A veteran’s 20 years of service credit under N.J.S.A. 
18A:66-71(b) can include credit purchased from out-of- 
state service in addition to credit for service actually 
rendered in New Jersey. Moss v. Div. of Pensions. 
(Sy DUS Ser ees eer ene ere 11 
VICARIOUS LIABILITY 


N.J.S.A. 18A:37-3 does not violate due process or 
deny equal protection, and the school boards in these 
cases can maintain actions based on vicarious liabil- 
ity against these parents and recover damages if they 
show that defendants had legal custody and control 
of the public school pupils at the time those pupils 
willfully and maliciously damaged school property; 
Doe v. Trenton, which involved criminal liability, is 
not applicable here. Piscataway Tp. Bd. of Ed. v. Caf- 


SEED UIP NE CON wees Ga voce caisoe oSecuwcdocewkt 41 
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cause to challenge the will and the trust agreement on 
the ground of undue influence; their ‘‘non- 
contestability” or in terrorem clauses will not be en- 
forced. Haynes v. First Nat'l State Bank of N.J. 
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